“The assumption that re- 
spect for the judiciary can be 
won by shielding judges from 
published criticism wrongly 
appraises the character of 
American public opinion. For 
it is a prized American privi- 
lege to speak one’s mind, al- oe em 
though not always in perfect 9 S855:7% S 
good taste, on all public insti- %% ‘ 
tutions.” —- Bridges v. Cali- LAW JOURNAL 
fornia, 314 U. S. 252 (1941). 3 

Se Sk oer ae Se Se a Se Se ee 


® 1959, Commerce Clearing House, Inc 
All rights reserved. Printed in the United States of America 


TABLE OF CONTENTS 
JUNE, 1959 NUMBER 437 


A Report to the Reader 
Relationship of House Counsel to Insurance Attorneys 338 


What the Legislators Are Doing 341 


Stock Redemption Agreements Funded by Life Insurance 
by Joel Irving Friedman and Henry L. Wheeler, Jr. 343 


Basic Planning Principles in Qualifying Life Insurance for the. Marital 
Deduction by Robert J. Lawthers 351 


Keyman Insurance in Deferred Compensation Arrangements 
by Arthur FE chmauder 360 


The Public and Its Life Insurance by John F ynahan 367 


Product Liability—1958 by illiam ondon 371 
Recent Opinions of Attorneys General 379 
Books and Articles 381 
State Department Rulings 385 
The Coverage 386 


What the Courts Are Doing 
Negligence 392 
Automobile 394 
Fire and Casualty 396 
Product Liability 398 
Life, Health—Accident 400 


INSURANCE LAW JOURNAL, published monthly by Commerce Clearing House, Ine 
1025 W. Peterson Ave., Chicago 46, Illinois. Subscription rate $10 per year; single 
copies, $1 Second-class postage paid at Chicago, Illinois Number 437, June 1959 


RIOR IS Te IC ‘ at dig Seat e?, - 
aD ANIL I A DIE A EG AAAI I et Baa ten: 





ROY 
Ce EF 


Relationship of House Counsel 


to Insurance Attorneys 


| f IS HIGH TIME for counsel 
to be playing a more active part in their 
program, according to 


Madison, 


hous¢ 


company’s insurance 
McD. Schlotthauer, a 
Wisconsin attorney 


(C;,eorge 


Speaking recently before the House Coun 
sel Section of the Wisconsin State Bar, Mr. 
Schlotthauer defined the important 
tribution house counsel can make in super- 


con- 


vising and integrating his company’s insurance 
program. 


“By advising his company officials as to 
the extent and limitations of the coverages 
permit them to calculate 


normal risks in- 


offered, he can 
the natural 
volved, as contrasted to the 
ments contained in their operation. | 
attempt to outline the 
program should be 
quirements for each business and each loca- 
tion would be different. I do suggest that 
whenever possible the liability coverages, 
that is, liability, 
products, as well as workmen’s compensation 


and business 
insurable ele- 
will 
not here insurance 


which planned, as re- 


general motor vehicle, 
coverage, should be placed with the same 
company. 

“IT need not emphasize to you the fact 
that large verdicts, novel ap- 
proaches to the law of tort often find house 
behind the their 
appreciation of and conversance with insur- 
ance matters. Therefore, let me now repeat 
that house counsel should be fully familiar 
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and more 


counsel sadly times in 


risks to which their re- 
exposed, and that they 
should plan and prepare the insurance pro- 
gram which will be adequate and sufficient. 
House counsel, may I sincerely urge 

you to study the 
and then plan what 
gram is needed to cover these risks. 
“Now let us further 
which house counsel can be of great service 
both to his and to the 
carrier. advising their client of 
their duties in the event of a loss so that the 
loss will be promptly and properly reported 


with the various 


spective clients are 


exposures of 
insurance 


your com- 
pany, pro- 


discuss a Way in 


clients insurance 
This is in 


to the company in accordance with the pro- 
In connec- 
which is in all 
that the 

agents 
and 


visions of the insurance policy. 
tion that provision 
policies, counsel should see to it 


with 


various foremen, supervisors and 
instructed to 


they are 


are fully losses 
that 


forms. 


report 
supplied with proper report 
Prompt and intelligible reports are 
of utmost importance to insurance carriers. 
Counsel should advise the officials of his 
company of the potentialities of a claim 
and see to it that the insured performs its 
duty within the policy. . 


Products Liability 


Mr. Schlotthauer briefly the 
role of house counsel in relation to the 
insurance t 


discussed 


three categories ot 
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cases—products liability, automobile and 


workmen’s compensation 


Pointing out that there have been in- 
creasing numbers of claims in the products 
liability field, he 


problems house counsel often faces 


suggested the types of 


“Here a drug, has 


been acc 


product, perhaps a 
used of causing injury or damage 
to the plaintiff user. Now in the first place, 
a manufacturer will not readily admit that 
But on 
want his insurance 


claimant for the 


his product is less than perfect. 


the other hand, he may 


pay off the 


company to ]| 


purpose of avoiding publicity and possible 
damage to the reputation of his company 
n which house counsel 


emotions 


Chis is an occasion 


views the situation with mixed 
He is somewhat in the position of the man 
over the 


Cadillac 


who sees his mother-in-law drive 


edge of a high cliff in his new 


“At a time like this counsel should have 
with the 
should be care fully 
Can this 


What 


counsel can be 


a thorough conference insurance 
and the case 


Is it a case of liability ’ 


attorneys, 
evaluated 
case be won by the manufacturer? 
should be done? House 
very helpful because he is familiar with the 
products of his company. He can give the 


insurance attorney access to scientine in 
formation, the manutacturing processes and 
product. Frequently 


W hen 


Was it 


the handling ot the 
shipping is a fact to be considered. 
was the product made, and when 
shipped? How was it 
manufacturer, or was it picked up by the 
customer? After it left the factory, 


was it stored by the jobber, and 


shipped—by the 


how 
what did 


he got it 


the customer do with it after 


liability claims are of several 


Occasionally we are con 


“Products 
different 
fronted 
was poorly 
prove that the injury 
curred if the machine had been built differ 
Chen are confronted 


types. 
with a case in which the product 
designed, and the plaintiff can 
would not have oc- 


ently. with a 


cause question, which may involve an entire 


you 


line of products. Maybe there are hundreds 


or thousands of these products in use, but 


for some strange reason injury has been 


caused only to certain people. Evaluation of 


the potential in these cases should be very 


carefully considered. It might even be 


necessary for the manufacturer to recall 


all of these machines for revision. In these 


cases settlement should only be made with 
the consent of the assured company. Care 
taken in the preparation of the 


field 


she ruld be 


release sO as to not open the entire 


for an avalanche of claims. 


Report to the Reader 


THIS ISSUE IN BRIEF 


In most cases the corporate purchase 
of the stock of a deceased stockholder 
is perfectly feasible, and is often the 
only practicable method by which a 
buy-out can be effectuated. At page 
343 the authors idea of 
stock redemption agreements 
are funded by life insurance and the 


discuss the 
which 


applicable case law. 


wo estates must always be planned 
deduction 


points out the 


in utilizing the marital 


Robert J 
requirements and the tax desirability 


Lawthers 


of obtaining a marital deduction in 


regard to life insurance proceeds in 
his article at page 351 


Che aspects of employee income tax 
liability and the employer’s deduction 
in relation to keyman 


de terred 


Insurance in 


conipensation arrangements 


j t 


are analyzed at page 360 


a big business No 


under- 


Life insurance is 


one, including Congress, seems to 


stand its use as a savings medium, 


says the author of the article at page 


367 le suggests a 


reappraisal of 


public relations in regard to two 


important aspects of life 


the cost 


insurance- 
of insurance policies and the 
economic influence of invested assets 
on business 

* 
The leading cases involving product 


lability in 1958 are categorized at 


37] Discussed by the 


are several cases inv iIving 


the privity rule and 


well as 


page author 
allergies, 
trichinosis, as 
i malpractice case which al 


lowed damages for a cancerophobia 
resulted when an in 
jured party was told 
that 


mnyuries 


which allegedly 
by her physician 
develop from her 


cancel may 


“Another type of claim in this field which 


has resulted in much litigation concerns 


food products. It may be alleged that the 
product was negligently prepared, that glass 

into It, 
customer, In 


for the insur 


or other matter has gotten 
to the 


ot these cases it is necessary 


toreign 


damage of the most 


ance company to make a careful study of 
[ com- 


the manutacturing processes of the 
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pany, and counsel can certainly be of assist- 
ance in this respect. 


“Frequently the carrier may 
that an independent expert be 
brought in to examine and evaluate a prod- 
uct, although the company itself 
may have experts on its staff. House coun- 
sel should realize that the engaging of inde- 
pendent scientific people should result in a 


insurance 


suggest 


assured 


fair and impartial appraisal of the product, 
although a 
reflected. 
handling, 


divergence of opinion may be 
In a claim requiring this type of 
it is obvious that it should be the 
aim of all ascertain if the 
than to permit 


an allegation in 


concerned to 


product is defective, rather 


the plaintiff to prove suc 
court 


Automobile Claims 


1 


falms 


automobile c 
Mr. Schlotthauer listed three big questions 


In discussing cases, 


confronting the automobile carrier 


“The 


real 


is coverage, and whenever there 
problem in 


first 


is a this connection, ot 


course, counsel should act for his company 
Being familiar with the insurance policies 


which his company holds, such question can 


usually be resolved to the satisfaction of all 
been a mis 


understanding in the purchase of insurance 


parties It is when there has 


that problems do arise 


“The 


cases is that of liability 


second involved in these 
It is the duty of 
make a full and 


complete investigation of an accident, and 


question 


the insurance carrier to 
the assured 1s always entitled to full advice 


extent of such investigation, the 
and 


as to liability. 


as to the 
insurance car 
Thought must 
excess liability 
While it is hoped 
com 
high 


occasion 


contents of statements, 
rier’s opinion 
also be given to possible 
above the policy limits 
that counsel shall 


panies to have 


have advised their 
sufficiently 
will be 


demand of the 


acquired 


limits of liability, there 


in which the complaint 
exceeds the coverage afforded by the policy. 
hen it will be up to counsel to advise his 
clients as to what procedure to take. In 
those instances where the demand exceeds 
the insurance insured is in 
vited to have his own attorney, whether it 


be house 


coverage, the 
counsel or independent at- 
proceeding. In 
instances the insurance car- 
riers welcome the participation of counsel. 
Excess demands are today one of the most 
perplexing problems in the business. 


somic 
torney, 
most of 


participate in the 
such 


“T want to further discuss the problem 
of excess liability, which ... has 
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be come 


Counsel certainly has a 
evaluate a 


most perplexing. 
duty to his own 
case, and to consider if the 
the insurance company as to liability, and 
as to damages is realistic. He must frankly 
this situation with the 
attorneys, and if necessary put the insurance 


company to 
appraisal by 


discuss insurance 
company on notice for the protection of his 
own company. On the other hand, he 
should not 
liability claim 
ience of a lawsuit. 


insist On non- 
just to avoid the 
Also, in the 


insurance 


payment of a 
inconven 
event of a 
trial, he can assist the attorney 
by making available those other employees 
accident 


who may have witnessed the 


Workmen's Compensation 


counsel in workmen’s 
should 


lowing activities, he suggests: 
“On the 
investigation is made by the insurance car 


nouse 


The role of house 


compensation cas¢ include the fol- 


more serious cases, in which an 


rier, counsel can be of assistance 


by giving the investigator access to com 


pany records, pre-employment examinations, 


the employee’s application for work, his 


work history, wage information and at 


Also, the various duties 


tendance records 
should be 


of the employee explained if 


necessary to the insurance attorney in 


vestigating the case 


In cases involving possible violations of 
which the assured cor 
poration may have a substantial penalty to 


pay and no insurance 


safety orders—in 


is available to cover 


such loss—‘‘certainly house counsel should 
hand and 


insurance 


discussion 
that 
an appraisal of liability, both primary and 


should be 


frank 
attorney's 


take a have a 


with the counsel 
as to violation of safety orders, 
made. 


Conclusion 


In his closing remarks, Mr. Schlotthauer 


told his listeners 
“Let me again say 


rule no 


to you that as a gen- 


eral insurance attorney wants to 
case which cannot be 
defended. If you have factual in 
formation or law which will help him make 
the correct decision, | 
will be appreciated. 
with the 


litigate a 
fully 


success 


advice 
be familiar 
which 


know your 


Therefore, 
insurance coverages your 
company may have and help plan its insur- 
ance program. Then 
will understand 


will be 


when a loss occurs, 
what protection your 
afforded by the insurance 
policies which he holds.” 


you 
client 
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State Legislation _ North Carolina 
Automobile Insurance ability policy wv 
California . . 


a pel 


Doing Business 


Florida 


submisst 
table ap] rt 
unable to 
methods 
1959 


New Mexico .. . Similar provi 
those of Maryland for an assigned ri 


have been enacted into law a 


What the Legislators Are Doing 





generally to the public. Violation of this 
law could be visited with a fine up to $1,000 
and a revocation of license. S. B. 261. Ap- 
proved March 23, 1959. 


Montana... 
vides for a comprehensive revision, consoli- 
dation and classification of the state’s insur- 
ance laws 


House Bill 29 which pro- 


has been enacted into law. 


Oregon . . . It is unlawful for any in- 
surer to make available through any rating 
plan or form—fire, inland marine, casualty 
or surety insurance—at a preferred rate or 
premium, to any person based upon a ficti 
tious that This law 
life, health 


grouping of 
does not apply to 
policies. H. B. 466 


person. 


accident or 


Approved May 1, 1959 


Life Insurance 


Oklahoma Senate Bill 177 would 
provide that a life insurer’s certificate could 
be revoked or suspended by the insurance 
commissioner after a hearing if 
default in 
premiums without written premium nctices 


terminates policies because of 


‘These notices would be required to be ad- 


dressed and mailed to the insured not more 
than 60 or less than ten days prior to the 


termination of such policies 


Statements and Releases 

Florida It would be 
H. B. 1003 for any 
pital for the purpose of obtaining a release, 
from 


unlawful under 
person to enter a hos- 


negotiating a settlement 
confined therein in 
personal injuries within 
injuries were sustained. 
would be lawful if five 


statement or 


any person regard to 
15 days after the 

such 
to the 
per- 
son signifies in writing his desire that such 
statement be This bill 


does not apply to attorneys 


However, 
days prior 
obtaining of a release or statement the 


a release or given. 


Minnesota . . . A statement obtained 
from an injured person within 30 days after 
injuries were sustained would be presumed 
to be fraudulent for purposes of litigation. 
The jury would instructed of the 
existence of such 1680 


also be 
a presumption if H, F 


is enacted. 


Wisconsin 
written 


Any person taking a 
from an injured person 
with regard to an accident or injury would 
be required, at that time, to 
person making the statement 
and complete copy of the same. No written 
statement of any damaged would, 
under A. B. 780, be admissible in evidence 
it it appears that the person having posses- 
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statement 


furnish the 
with a true 


person 


the insurer 


sion thereof has refused, upon request, to 
furnish the making the statement 
with a same, 


person 


correct copy of the 


Taxation 


Alaska . . . A bill approved May 1 
that any insurer which is_ not 
licensed to do business in the new state 
would be subject to a 3 per cent tax on the 


premiums received for 


prov ides 


amount of gross 
direct insurance, less return premiums and 


S. B. 86 


cancellations 


California During a calendar year 
if 3 per cent of the return premiums which 
are paid by a surplus line broker exceeds 
$ per cent of the gross premiums upon the 
business done in that year, the broker may 
cither carry forward the excess to the next 
succeeding year and credit 
against 3 per cent of gross premiums on the 
business done in the 
elect to receive a refund equal to the amount 
of taxes paid on the excess of return premiums 
received S. B. 388. 


apply it as a 


succeeding year, or 


over gross premiums 


Passed House. 


Colorado ... A new 
1960, premium tax on 
doing business in the state from 2 per cent 

5 per cent. This tax will be payable 
to the department of revenue instead of the 
commissioner. The fee for filing 

of authority to do business in 
the state has from $5 to $100. 


$75 of the fee is 


law, effective in 


raises the insurers 


insurance 
a certificate 
been raised 
allowed as a 


rH. B. 354 


However, 
credit against the premiums tax. 


Delaware . . . House Bill 260 would 
increase the gross premiums tax on fire in- 


surance companies from 2 per cent to 3.5 


per cent 


Insurers would be required to pay a tax 
of 2 per 


cent Of gross insur- 


premiums on 
ance which provides coverage for robbery, 
theit, burglary, auto personal and property 
damage, medical, collision and comprehen- 
sive risks. H. B. 298 

annual 
imposed on do- 


Illinois ... A 
premiums would be 


per cent tax of 
gross 
mestic insurers, except fraternal benefit so 
the privilege 
the state. 


of doing business 


cieties, fo1 

within The business tax on for- 
eign insurers would be raised from 2 per 
cent to 4 per [ premiums. 


nH. B. fa8 


cent of 


gross 


North Carolina . 
tax on domestic life insurers would be in- 
from 1.5 to 2.5 per 


(Continued on page 402) 
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Stock Redemption Agreements 


Funded by Life Insurance 


By JOEL IRVING FRIEDMAN and 


Carefully examine the particular cir- 
cumstances in each case, say the au- 
thors, so that the problems presented 
may be considered and dealt with at 
the time that the stock redemption 
agreement is made. This address was 
delivered by Mr. Friedman before the 
Fourth Annual Insurance Forum of 


the Brooklyn Law School, April 30. 


agreement for the 
death ot a 
sed corporation, a ques 
determined at the outset is 
stock is to be 


stockholders indi 


N PLANNING an 

purch; ft stock on the 
stockh«e a cl 
decedent’s 
bought by surviving 
vidually or whether it is to be bought by 
The 
corporate purchase is 
the 
and where lite insurance is carried to fund 
the the corporation 
pays This 

wot 


here 


advantage of 
that 
purchase price, 


the corporation.’ 
the 


funds 


main 
corporate 
are used to pay 
agreement, it 1s which 
the 
portant 


can be an im 
the 


sufficient 


premiums 
advantage stockholders 
do not | 


the 


individually ave funds to 


consummate purchase or to pay the 

‘Where the corporation is to purchase the 
decedent’s stock, the agreement is referred to 
as a stock retirement or stock redemption agree- 
ment. Where the surviving stockholders are to 
purchase the decedent's stock, the agreement is 
referred to as a buy-sell agreement 

- This is a disadvantage to the decedent's 
estate rather than to the survivor. The survivor 


who hopes to continue the business, may even 


Stock Redemption Agreements 


HENRY L. WHEELER, Jr. 


premiums and are already receiving from 


the corporation the 
vuld be 


additional 


maximuni compensation 
which we 
that 


corporation w¢ 


as reasonable, so 
trom the 
dividends 


regarded 
withdrawals 
uld be 
to the st 


the cx 


any 
treated as 
taxable rckholders and not deduct 


ible by 
On the other hand, where 
is to buy the 


surance 


irporation 


the corporation 
stock, life 
the agreement 1s 


to the 


decedent's the In- 


carried to fund 


: : 
asset subject claims of 


a corporate 
t 1 
t 


s creditors, so that if the corporation 
encounters financial difficulty it may 
that the i 


purchase of the 
t 


develop 
available for 
stock F Never- 
the 
pre mums 
the 
own 
the 


insurance is not 
decedent’s 
availability of funds in 


the 


theless, the 
corporation 
and the 


individual stockholders to 
“1 


payment ot 


inability unwillingness ot 


use their 
often make 


ids 


tractive However, 


iS¢ nts 


1 1 1 


I pres¢ 
problems which we shall 


certain 


now 


Restriction Against Corporate 
Purchase Where No Surplus Exists 


In many jurisdictions, a corporation may 


purchase its own stock only out of surplus 


that 
the 


benefit from the fact 
ceeds are available for 
of creditors 
19 Corpus 
Penal Law, Se 


the insurance pro- 
payment of claims 


York 


Cor- 


Juris Secundum 390: New 
664(5): Syracuse Transit 
poration v. Girard Trust Company, 41 N. Y. 
S. 2d 583 But cf. New York Stock Corpora- 
tion Law, Sec. 28, as to redemption of preferred 
stock 
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Accordingly, 
surplus exists at the time when the corporation 
is obligated to « 


if no surplus or an insufficient 


onsummate the purchase, the 


corporate obligation cannot be enforced 


In many cases where there would other 


wise be no surplus, the proceeds Oo! msut 
carried by the corporation on_ the 
life of the stockholder will 


to create the required surplus.*. As an a 


Ance 
deceased serve 
] 


ditional safeguard, the agreement 


that if the 


nay pro 
does not 


vice required surplus 
all the stockholders will vote their 

favor of reducing the capital of tl 
rporation, thus 


\ ill be 
deceased stockholder 


a surplus which 
stock of th 
Where the book 


substan 


1, thi creating 

available to pay tor the 
corporate assets 18 
ir market value, the 
created by a 


assets. 


d surplus may be 


valuation of the corporat 


agreement can provide that if there 
an insufficient surplus, the surviving 
holders individually | 


hich the « 


will purchase thi 
orporation is unable to 
An alternative to the 
all the 


favor ot 


individual put 
olders to 


is to bind stock] 


their stock in dissolving the 
with the first 
rong to the 
payment for 
] 


proceeds of the 


decedent’s estate 


its stock Chis latter alter 


native has the practical effect imposing 


stockholders the 
required 


the surviving burden 


otf making the funds available to 


the corporation if they desire to avoid 


dissolution 


Premium Payments by Corporation 
as Constructive Dividends 
to Stockholders 


\Whenever corporate surplus is distributed 
to or tor the benefit ot a stoc kholder, the 
Internal Revenue Service takes 
look to see 
be treated as 


a good hard 


whether the distribution can 
a dividend, and this applies 
vhere surplus comes out of a corporation 

In the stock 
point of 
oppor- 
dividend has been 
distributed is when premiums are paid by 


the corporation on life insurance carried to 


by way of a stock redemption 
redemption situation, the 
time when the 


tunity to 


earliest 


government has an 


urge that a 


fund the stock redemption agreement.’ 


‘The premiums paid on the insurance will 
not be deductible by the corporation (Code Sec 
264(a)(1)), and the insurance proceeds received 
by the corporation will not be taxable income 
(Code Sec. 101(a)(1)) 

*18 Corpus Juris Secundum 749: Jay Ronald 
Company v. Marshall Mortgage Corporation, 291 
N. Y. 227. It is assumed, of course, that the 
rights of creditors are not affected 
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Mr. Friedman is a member of the 
New York City law firm of Na- 
than, Mannheimer, Asche, Winer & 
Friedman. He is chairman, Sub-Com- 
mittee on Estate and Gift Tax— 
Life Insurance, American Bar Asso- 
ciation. Mr. Wheeler, a member of 
the New York bar and counsel to 
The Estate Planning Corporation, 
frequently lectures on problems re- 
lating to wills, estates and trusts. 
. 

In two recent cases, Prunier v. Commis 
i v. Fox,” the 
urg that premium payments made by the 


8 
sioner and Sande? government 


1 


corporations invol 


tuted 


ved in those cases consti- 
ickh lders In 


two brothers owned sub- 


dividends to the st 
the Prunier case, 
a corporation 
year brother H 
was named the beneficiary of policies in 
| brother J. Similarly, J 


beneficiary of 


stantially all the stock of 


! t} 


In the taxable involved, 


suring the life 
named. the 
suring the life ot H. The 


no rights in the 


policies in 


had 


except such 


corporation 
Msurance 
created by 
that in the 
of the death of either brother the proceeds 
of the 


the cor 


rights, if any, as were corporate 


minutes, which recited event 
should go to 
it to buy the 
brother The 
premium payments 
constituted 


brothers 


insurance on his lite 
poration to be used by 


stock of the deceased ‘bax 


Court held that the 


made by the corporation con 


t 
structive dividends to the 


Sanders case, the and 


In the 
its tout 


corporation 
stockholders entered into a formal 
stock redemption agreement funded by life 
insurance on the life of stockholder 
The premiums paid by the corpora 
tion Each had the right to 
beneficiary of the policy in 
own lite, but the 
stockholder 
render the decedent’s stock in 
the full proceeds of the 
decedent's life or for the 
the stock, 


C ach 
were 
stockholder 
designate the 
each 


suring his estate of 


deceased was bound to sur 
return fot 
insurance on the 

agreed value of 


whichever was the greater. It 


® Randall v. Bailey, 288 N. Y. 280; Hauber v 
Morris, 161 Misc. 174. 

It will be assumed in our discussion that 
taxability as a dividend cannot be avoided be- 
cause of insufficient earnings or surplus 

‘CCH Dec 7, 28 TC 19 
957-1 usté 57-2 ustc 
Supp. 942 


| 9794, 


149 F. 
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district court that the pre- 
constructive 


was held by the 
constituted 


mium 
dividends to the 


payments 


stockholders. 


Sanders cases are 


Both the Prunter and 
] 


distinguishable on their facts from the con- 
situation. In 
clear that the 
stock of the 


owned 


ventional stock redemption 
the conventional case, it is 
corporation is to purchase the 


decedent and that the 
by and 


the stockholders 


insurance 15S 


payable to the corporation, with 
having no 

polici 1 Prunier case, 

whether 


cleat corporation 


stockh 
Pruni 
stockholders 
vho had the 
the insur 
these 


| 


language 
| suggested 
m agreements bene 


than the 


corpora- 
f these decisions 
at stock redemp 


' 
benefit the s 


case, 
hat viewing 


orporatio 


Prunie 


the 


This 
taxable to the 


payments 


well-established 


would make the premium 


stockholders on 


ple Yuengling 
l 69 F. 2d 971 (( 
cussion in Worthy 
Life Insurance 36 
1958 ) 


In the 


1 v. Commissioner, 4 vs 

also, dis 
Taxation Affecting 
(October 


7 "A-3, 1934). See 
Federal 
TAXES 737, 746 


the district court went 
based 
bene 


Sanders case 
along with the government's argument, 
on comparative benefits, that the primary 
fit from the agreement flowed to the 
benefit to the corporation 


stock- 
holders and that the 
was incidental 
Prunier v. Commissioner, 57-2 ust 
29d 818 (CA-1): Sanders v. For, 
53 F. 2d 855 (CA-10) 
particular interest in the 
the re} ation by the court of appeals oO 
the doctrine comparative benefits, which hat 
been adopted by the government and the trial 


© 10.015 
248 F 58-1 ust 


Sanders cast 


f 
1 
1 


1959-11, 8 (based on 
This ruling 


court 
Rul. 59-79, I. R. B 


‘ Rev R 
r. I. R. 115, December 8 


1958) 
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but, 
rather, in their repudiation of the view that 


agreements involved in those cases 
stock redemption agreements serve no cor- 
porate that the payment of 


premiums by a corporation on insurance 


purpose and 


carried to fund a stock redemption agree- 


ment confers a_ taxable benefit on the 


stockholders 


The Internal Revenue Service has ac- 


courts of 
and the 
makes it plain that in 


cast where the 


quiesced in the decisions of the 


appeals in Prunter and Sanders, 


acquiescence ruling 


the conventional corpora 


tion makes the owns the insur- 


ance and 


agreement, 
names t I beneficiary the 


premium paymen ll not be regarded as 


dividends 1 This con 
clusion rtih sale v. Commis 
ne? ‘ ase 1e Second Circuit, 
reversing the ° ourt, held that pre- 
insurance 

compen- 

its prin 


since been superseded b 
R. B. 1959-21). which contains a more com 
e discussion of the problem and gives whole 
hearted recognition to the conventional stock 
redemption agreement funded by life insurance 
In that ruling, the Internal Revenue 
indicated that the corporate liu! 
do not constitute 
even though the stockholder has the right to 
designate a beneficiary if right of the 
beneficiary to receive the proceeds is condi- 
tioned upon the transfer of the stock 
to the corporation 
-2 I 7 992 247 F. 2d 440 (CA-2) See 

discussion in Jones and Casale Re 
versed Corporate Insurance Not Dividend to 
Controlling Stockholder 7 Journal of Taxation 
258 (November, 1957) 

The Internal Revenue 
in the 


59-184 


Service 
payments 
income stockholder 


such 


corporate 


(Gleason 


Service has acquiesced 
Casale case in the same rulings (referred 
to in footnote 14) in \y : acquiesced in the 
Prunier and Sanders c: 





the insurance end up in the hands of tts 


creditors. In short, the payment of premiums 
owned by the 
a dividend 


yet been no distribution by the corporation.” 


on insurance 
not result in 


corporation can 
because there has 


The nontaxability of the premium pay 
would, of course, afford 


stockholders if it 


as dividends 
little 
were to de velop that on the death of a stock 
holder the 


redemption of the 


ments 
very solace to the 
price paid by the corporation in 


estate’s stock is treated 


We shall 


corporate redemption of the 


as a dividend now consider 
whether the 


decedent's stock can result in a dividend 


Corporate Redemption 
of Decedent's Stock 
as Dividend to Estate 


From the 
tate, the ok 
1939 Code was 


standpoint of the deceden 
question to be determined 


under the whether the re 


was essentially equivalent to a 
A complete 


stockholder’s stock, 


demption 


] 


dividend.” redemption of a 
| 
| 


so that he no longer had 
] 


any interest in the corporation, was regarde 
as not essentially equivalent to a dividend 
Under the 1939 Code, 
complete redemption was provided by regu 
lation.” The 1954 Code 


redemption rule as part of the 


stockholder’s 


this immunity tor a 


enacted the com 


1 


pict law, sO 
? 


hat where all of a stock is 
redemption cannot be re 
garded as a dividend.” Moreover, the 1954 


Code also expressly provided immunity fo1 


redeemed, the 


so-called “substantially disproportionate re 


demptions.” * To qualify as a substantially 
redemption, three 
met (1) The ] 


stock owned by the 


disproportionate require 


ments must be 


Share ot 


ropor tionate 
voting stock 


holder immediately after the redemption 


must be less than 80 per cent ot the propor 
before the 


tionate share owned immediately 


redemption; (2) the share ot 
stock 


owned by the 


proportionate 
(whether voting or non 
stockholder 


after the redemption must be 


common 


voting ) lnme¢ 


diately less 


than 80 per cent of the proportionate share 


owned immediately before the redemption; 


and (3) after the redemption, the stock- 


holder must own less than 50 per cent of the 


voting power in the corporation 

1% Lawthers, ‘“‘The Fragile Bark of the Small 
Corporation,’’ 12 Journal of the American So- 
ciety of Chartered Life Underwriters 4, 13 
(Winter, 1957); Mannheimer and Friedman, 
‘Stock-Retirement Agreements The Prunier 
and Sanders Cases,"’ 35 TAXES 567, 570 (August, 
1957) 

'S 1939 Code Sec. 115(g) 

’ Regs. 118, Sec. 39.115(g)-(1) (a) (2) 
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If the redemption qualifies under either of 


these tests—as a complete 


substantially dispropor- 


two objective 
redemption or as a 
-there can be no divi- 
dend to the estate whose stock is redeemed. 
1954 Code also enacted the 
“attribution rules.” Under these 
entities 


tionate redempti mn 


However, the 
so-called 
rules, stock owned by persons or 
than the stockholder 
being redeemed are 
that 


mining 


other whose stock is 
treated as belonging to 
deter- 


complete 


stockholder for the purpose ot 
whether he meets the 
redemption or the substantially disproportion 


ate redemption tests 


attribution 
attribution 
stock owned by a spouse, 


There are various kinds of 


rules hus, there are family 
rules under which 
‘hildren, grandchildren or parents of a stock 


be owned by the stock- 


holder are deemed to 
] 


older for the purpose of determining whether 
) objective tests rete rred to 
are attribution rules cover 

ing partnerships and partners,* corporations 

and trusts and their 


attribution 


and their stockholders,’ 


beneficiaries.” Chere are also 


rules under which stock owned by an estate 


is attributable to its beneficiaries, and under 
h stock 


is attributable to the estate.’ It 


owned by the beneficiaries of 


estate 


these estate-beneficiary attribution rules 


concerned, since the 


likely 


a redemption of 


which we are 
rules which are to apply 
ase of stock on 


of a stockholder 


Let us assume that a corporation has 100 
\ father and 
There is a stock 


father dic S$; and 


shares of stock outstanding 


son each own 50 shares 
redemption agreement; the 
pursuant to the 


agreement, the corporation 


redeems the 50 shares of stock owned by 


the father’s estate If the son is a bene 


ot the is likely 


he estate is considered to own 100 


father’s estate—as he 


shares of stock (its own 50 shares and the 


50 shares) and the 


son s 


redemption of the 


estate’s 50 shares will not be protected as 
It will usually be 


the attribution rules pre 


a complete 
tound that 
vent a complete 


redemption 
where 
redemption, they will also 
prevent a substantially disproportionate re 
demption Thus, 
will be regarded as owning 
stock botl 


in our father-son case, the 
100 per 
and after the 


estate 


cent of the before 
1954 Code Sec. 302(b) (3) 

11954 Code Sec. 302(b) (2) 

7 1954 Code Secs. 302 and 318 
1954 Code Sec. 318(a)(1) 

' 1954 Code Sec. 318(a)(2)(A) 
* 1954 Code Sec. 318(a)(2)(C) 
** 1954 Code Sec. 318(a)(2)(B). 
*7 1954 Code Sec. 318(a)(2)(A) 
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redemption of its own 50 shares, so that the 
redemption will not qualify as a substan 
tially disproportionate redemption. 


Even if the estate’s 
under either of the 
it may still qualify for 


capital-gain treatment if the 


redemption of the 
stock does not qualify 
two objective tests, 
redemption is 
not in fact essentially equivalent to a divi 
dend 
culty 
1939 
redemption 
dividend 


encounter diffi- 
under the 


However, here we 
Chere 
Code on the 


were many cases 


question as to when a 
was essentially equivalent to a 
Some of the cases talked in terms 


of “business purpose.” Other cases talked 
in terms of the “net effect” of the transac 
ion in altering the respective interests of 
the stockholders.” The 1954 Code provides 
that in determining whether a redemption is 
essentially equivalent to a dividend, the fact 
that the fails to 


complete redemption or as a 


qualify as a 
substantially 
shall not be 
Nevertheless, the regu 


redemption 
disproportionate redemption 
taken into account 
lations provide that in determining whether 


a redemption is essentially 


equivale nt to a 


dividend, one of the facts to be considered 


the constructive stock ownership of the 


r Section 318(a).* cee 


requirements for quality 
equivale 


not essentially 


from cleat 


1 


It would seem that a redemption of stock 


from an estate occasioned by death of a 


stockholder is nothing a dividend 


However, that is not taken by the 


Internal Revenue Service In the situation 


in Rev. Rul. 56-103," the stock 


owned by a father and 


On the father’s death, the corporation 
302(b) (1) 
also be protected if 
of the corporation 


1954 Code Sec A redemption will 
viewed from the standpoint 
it qualifies as a partial liqui- 
dation (Code Sees. 331(a)(2) and 346) How 
ever, in redemption on death 
pursuant to an agreement, is not likely to qual 
ify as a partial liquidation. The unusual case 
which does qualify as a _ partial liquidation 
under Sec. 346 will usually also qualify as a 
redemption not essentially equivalent to a div 
dend under Sec. 302(b)(1), in which case Sec 
346 will appl) Secs 1.302-1(a) ind 
1.346-2 

‘Commissioner v. 
210 F. 2d 607 (CA-5) 
19-2 ustc § 9470, 1 F 

Roberts v. Commissioner, 53-1 ust 
203 F. 2d 304 (CA-4);: Kirschenbaum v. Com- 
46-1 ustc § 9231, 155 F. 2d 23 (CA-2) 


l S., 41-2 ustc § 9565. 121 F. 2d 692 


most cases a 


Regs 


Sullivan, 54-1 vst 
Commissioner l 
2d 819 (CA-7) 


missioner, 
Smith v. 
(CA-3) 

194 Code Sec. 302(b) (5) 

Regs. Sec. 1.302-2(b) 

It has been said of the ‘‘essentially equiva 
lent’’ test ‘Always an_ unsatisfactory test 
under the old Code, it has not been made any 
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redeemed all of his stock from his 
pursuant to a stock redemption agreement. 
However, since the son was a beneficiary 
of the father’s estate, the stock was 
attributed to the estate with the result that 
the redemption did not qualify either as a 


estate 
son’s 


complete redemption or as a substantially 
disproportionate redemption The ruling 
stated that for the purpose of determining 
whether the redemption was_ essentially 
dividend, it was of no 
that the redemption was pur- 
suant to a contract between the corporation 
was held that the 
price paid for the estate’s stock was a divi- 
dend to the estate, except to the limited 
that the distribution might quality 
under Section 303 of the Internal Revenue 
Code.” 


equivalent to a 
significance 


and the decedent; and it 


extent 


Since the consequence of having the pur- 
I stock treated as a divi- 
found in 
redemption 


entered into unless the 


chase price ot the 


dend is so disastrous,” it will be 


practice that a binding stock 


agreement cannot be 
redemption can be brought within either of 


the two objective tests for dividend ima 


munity, namely, the complete redemption 
he substantially disproportionate re- 
In the 


a complete redemption 


usual case, 
will 


beneficiary at 


qualifying 
present no 


problem, provid he estate 


ribution ly 


rules do not apply Accordingly, 


we now consider, in terms of our father-son 


example, four ways in which the estate- 


beneficiary attribution rules can be avoided 


he son’s legacy under the father’s 


be satisfied before the redemption, 


tor } 


estate-beneniciary 
io 


attribution rules will 


app Hi wever, this will be feasible 


clearer or more workable in the new 
Roeder Distributions in Redemption of 
Stock Proceedings of New York University 
Fifteenth Annual Institute on Federal Taxation 


175, 485 
* 1956-1 CB 159 


If the 


Code 


estate qualifies under Sec. 303, there 
may be redeemed with complete dividend im- 
munity sufficient stock to provide an amount 
equal to the eState taxes and the funeral and 
administration expenses The proceeds of the 
redemption need not actually be used to pay 
these items To qualify, the main requirement 
is that the federal estate tax value of the stock 
be equal to at least 35 per cent of the 
estate or 50 per cent of the taxable estate 

* The entire redemption price would be tax- 
able as ordinary income On the other hand, 
if the redemption qualifies as a sale or exchange 
entitled to capital gain treatment, there is 
usually no tax at all The reason is that the 
redemption price fixed in the agreement will 
normally determine the estate tax value of the 
stock, and this price becomes the new income 
tax basis of the stock 

Regs. Sec. 1.318-3 


gross 


347 





the 
quest ora bequest ot specific property. 


only where son receives a money be- 


(2) The father can by-pass the son and 
provide in his will for the son’s children.” 
In many however, the father will be 
unwilling to do this. The son may also find 
this method of avoiding the estate-beneficiary 


cases, 


attribution rules undesirable. 


(3) The tather can provide for tle son 
by making him the beneficiary of an 
Even though the trust be revo- 
cable by the father up to the time of his 
the not be 


beneficiary of 


inter 


vivos trust 


regarded as a 
and the 


will 
the 
estate-beneficiary attribution ru 
apply. 


death, son 


father’s estate 
les will not 
Che father can also provide for the 
son by putting property into joint owner- 
ship with the son or by taking out insur- 
ance on the father’s life in which the son is 
named as both of these 
although the jointly owned property 
and the insurance proceeds pass to the son 
on the death of the father, the son will not 
be regarded as a beneficiary of the father’s 


beneficiary In 


cases, 


estate and the estate-beneficiary attribution 
rules will not apply. 


(4) If none of the foregoing methods can 
be used, it may be forego a 
redemption agreement and to 
into a buy-sell agreement under which the 
son individually buys the stock of the father’s 
his death. In that case, the pur- 
price of the father’s stock will have 
to be paid by the son and the son will have 
to pay the premiums on any insurance Car- 


necessary to 


stock enter 


estate on 


chase 


ried to fund the agreement 
303 


stock 


If the estate qualifies under Section 
of the Code, part of the decedent’s 
may be redeemed in an amount 
the death taxes and the funeral and admin- 
istration without any risk that 


the redemption will be treated as a dividend 


equal to 
expenses, 


[his may result in a substantial portion of 
the estate’s stock being redeemed by the 
corporation, and in many cases it will be 
possible to provide for the son’s purchasing 
the estate’s remaining stock 


Che significant point which must be borne 


in mind is that, in view of the attribution 


rules, it is not safe to draw a stock redemp- 
tion agreement, or to let an old agreement 


% This raises the question as to whether the 
son's stock would be attributed to the children 
and from them to the estate. The answer in 
most cases is ‘‘no."’ For the purpose of de- 
termining whether a complete redemption has 
taken place, the family attribution rules are 
barred if certain conditions, prescribed in Code 
Sec. 302(c)(2), are met, and these conditions 
will be present in the normal stock redemption 
case 
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stand, without complete information as to 
the parties involved, their family and busi- 
relationships and the provisions of 
their wills and any trusts they may have 
created. 


ness 


Corporate Redemption 
of Decedent's Stock as Dividend 
to Surviving Stockholders 


There is a line of cases, the leading case 
Wall v. U. S.,* in which a 
1older personally agreed to buy the stock 
of another and then had the 
corporation consummate the purchase. It 
was consistently held that the corporate 
payments constituted a dividend to the 
stockholder had made the agreement 
to purchase because his obligation was dis- 
with corporate funds. There 
variations of this factual pattern. A com- 
mon case is one where a stockholder bor- 
rows money from the corporation, uses it 
to buy the stock of another stockholder and 
then, instead of repaying the borrowed 
money, turns in his newly acquired stock 
for redemption.“ Here, again, it is clear 
that a dividend results. 


eing stock- 


I 
] 


stockholder 


who 


charged are 


there pur- 
purchase by the 
Where the stock- 
holder kept out of the transaction and there 
pur- 
there 


In all of these 
chase or agreement to 
stockholder individually. 


cases, was a 


was purely a corporate agreement to 


chase, it was generally assumed that 
was no risk of a dividend to the stockholder 


How- 


extend the 


who remained with the corporation. 
ever, a recent case seemed to 
Wall situation where there 
was no individual obligation. In Joseph R 
Holsey,” the corporation had an Oldsmobile 
dealership. Its stock was owned equally 
by Holsey and Greenville. In order to 


retain the corporation’s Oldsmobile dealer- 


doctrine to a 


ship, it became necessary to buy out Green- 
ville, who had a Chevrolet dealership. Holsey 
took an option to buy Greenville’s stock. 
He then assigned the option to the corpora- 
tion thereupon exercised it. The 
price paid by the corporation for Green- 


stock held 


which 


ville’s to be a dividend to 


Holsey 


Was 


*% See footnote 35. 

40 47-2 ustc § 9395, 164 F. 2d 462 (CA-4). 

1 Woodworth v Commissioner, 55-1 ustc 
{ 9183, 218 F. 2d 719 (CA-6); Thomas J. French, 
CCH Dec. 21,730, 26 TC 263 (1956). For an 
analysis of the various types of cases, see 
Graham, ‘‘Redemption Problems—The Holsey 
and Zipp Cases,’’ 36 TAXES 925, 926 (December, 
1958). 

*2 CCH Dec. 22,522, 28 TC 962. 
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On Holsey case is distin- 
guishable from conventional stock 
demption case because Holsey individually 
participated in the transaction to the extent 
of taking an option to buy Greenville’s stock 
and the option to the 
Court had based 
situation, 


its tacts, the 


the re- 


then assigning cor- 
poration. If the 
decision this 


would had no application to t 


Tax its 


on factual the case 


1 
} 


have he con- 
ventional agreement for the redemption of 
the stockholder. The 
case caused because the court ex- 
pressed the that 
not a “legitimate corporate purpose” 
and that Holsey, even though his legal obli- 
gation not taxable 
because he benefited from the redemption.” 


death of a 
concern 


stock on 
view the redemption did 
serve 
discharged, 


Was Was 


The Holsey case was reversed by the Third 
Circuit.“ The opinion of the court of appeals 
the fact that there was no obliga- 
tion on Holsey to buy and, therefore, the 
Wall doctrine does not apply. The opinion 


points out that a dividend did not result by 


stresses 


virtue of the fact that Holsey’s stock in 


creased in value as a result of the corporate 
redemption of 


tue of t 


Greenville’s stock, or by vir- 
1e fact that Holsey became the sole 


der by the 


1 
] 
i 


stockho 
The 


quiesced in 


reason of redemption. 


Revenue Service has ac 
H sey 
the 


is only where the 


Internal 
the 
ruling,” 


decision. In its 
makes it 
stock “is in 
shareholder 


acquiescence service 


that it 


reality purchased by a 


clear 
remaining 
and paid for by the corporation” 

will be considered a 


dividend to such remaining shareholder. In 


corporate payment 


as there is no purchase or 
the 
stockholders individually, the corporate pur- 


Cnas¢ 


rt, so long 


agreement to purchase by remaining 


will not result in a dividend to them.* 
Another case which caused concern 
Louis H. Zipp, CCH Dec. 22,358, 28 TC 
although it seems to us that this concern was 
unwarranted In the Zipp case, a father and 
two owned all the stock of a corporation 
The father owned 48 shares and each son owned 
one share Without going into the facts in 
detail, it is sufficient to point out that the sons 
acquired 46 and the corporation acquired two 
of the father’s shares and that the corporation 
paid for all of the shares. The entire purchase 
price was held a constructive dividend to the 
sons, and the court of appeals affirmed (Zipp v 
Commissioner, 58-2 7 9546, 259 F. 2d 119 
(CA-6)). Both the Tax Court and the court of 
appeals based their decisions on the fact that 
the acquired the stock paid for by the 
corporation. 

4458-2 ustTt 


was 


314, 


sons 


sons 


£ 9816, 258 F. 2d 865 (CA-3) 

*® T. I. R. 109, October 30, 1958, CCH Standard 
Federal Tax Reports (1958 Ed.), { 6780. See, 
also, Rev. Rul. 59-184, referred to in footnote 14 

* Variations from the conventional pattern 
should be avoided. Thus, it would seem inad- 
visable to include in the agreement a provision 
that if the insurance proceeds exceed the re- 
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Accumulated Earnings Tax 


\ penalty tax is imposed on any corpora- 
availed of the avoiding 
tax on its shareholders by accumu- 
lating instead of distributing it.” 
Accumulating beyond the 
ably anticipated needs of the business will 


the 


tion tor purpose ol 
imcome 
Income 
income reason- 


establish purpose of avoiding income 


tax unless the corporation the 
contrary The tax 
first $100,000. of 


cumulated in 


proves to 


is 27 


per cent on the 
earnings improperly ac- 


the taxable year, and 28% 
Chere is an exemp- 
of $100,000 
ut being subject to 


the accumulated earnings tax. 


The 


a stock 


per cent on the excess." 


tion which permits an aggregate 


to be accumulated with 


question presented in connection with 


redemption agreement is whether 
fund the agreement 


results in an accumulation unrelated to the 


insurance carried to 


involve a 
will 


needs of the business so as to 


risk that the accumulated earnings 


tax 
apply 


It is plain that an for the 
redemption of the stock of a deceased stock- 


holder 


agreement 


1 
t 


serves a corporate purpose How- 


Steel Casting 
that 
the 
accumulated earnings tax, may be narrower 
purpose.” In the Pelton 


ourt ¢ there 


ever, a recent case, Pe n 


Company,” ssibility 


suggests the pe 


“business needs,” for the purpo ot 


rporate 


than cor] 


case, the Tax ( 
avoidance 


the accumulated earnings 


existed the tax purpose required 


tor imposition of 
tax and, in reaching this conclusion, it ex- 
pressed the view hi th ise of corporate 
did 


business 
to the 


earnings tor the stock redemption not 


represent a reasonable need of the 


1 


If this view intended to apply 


demption price fixed in the agreement, the 
decedent's estate is to receive the full proceeds 
of the insurance. (In most cases, the provision 
would be academic anyway since (except in a 
double indemnity case) the redemption price 
usually exceeds the amount of the insurance 
proceeds.) It may have been this provision in 
the Sanders case which the court of appeals 
had in mind when it expressly left open the 
question as to whether consummation of the 
agreement on the death of a stockholder might 
result in a dividend 
* 1954 Code Secs 
#* 1954 Code Secs 
* 1954 Code Se 
1954 Code Sec 
i Prunier v 
12: Emeloid 


Was 


531-537 
533 and 537 
531 
535(¢) (2) 
Commissioner, 
Company, Inc l 
51-1 66,013, 189 F. 2d 230 (CA-3). See, 
also, Thurman and _ “Forster Income Tax 
Problems in Corporate-Owned Life Insurance,’ 
Southern California Tax Institute 483, 
509-514, and the discussion under the three pre- 
ceeding captions 
% CCH Dec. 22,344, 28 TC 
€ 9179, 251 F. 2d 278 (CA-7) 


cited at footnote 
Commisstoner, 


UST¢ 
153, aff'd, 


58-1 ust« 
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facts in the particular case, then the deci- 
sion is only of limited significance. In this 
should be noted that in the 
Pelton case the corporation redeemed the 
stock of living stockholders 
per cent of the outstanding shares, and the 


connection it 


owning 8&0 


acquisition was not designed to avoid dis- 


sension or assure continuity of management 

-the purposes usually served by a redemp- 
tion of the stock of a deceased stockholder. 
On the other hand, the Tax Court, in the 
Pelton case, distinguished Dili Manufacturing 
Company™ and Gazette Publishing Company 
v. Self?* where the stock of minority 
holders was redeemed to maintain the man- 


majority and to 


st 1ck- 


agement 
prevent sale of the minority interest to out 
siders, The Seventh Circuit, in affirming 
the Tax Court Pelton case, 
emphasized the distinction between the pur- 
majority and the pur- 
chase of a minority interest, and concluded 
that the evidence in the case 
Tax Court finding of an improper accumu 


policy of the 


decision in the 


chase of a interest 


sustained the 


lation 


The Pelton case was followed by the Tax 
Court in Mountain State Steel Foundries, 
Inc.” In that case, two families—the Strat- 
tons and the Millers—were equal owners ot 
stock. The Strattons, who 
the management of the cor- 
control Che 


the ec rporate 
were active in 


poration, desired to retain 


Millers, 


ment, desired to dispose of their holdings 


who were inactive in the manage- 


so that they would have an assured income 
not dependent on the dividends which the 
Strattons might see fit to declare. Here, as 
in the case of & redemption of stock on the 
stockholder, the redemption 
would seem to serve the purpose of avoid 


death of a 
ing dissension and assuring continuity of 
management. Nevertheless, the Court 
have been justified in finding the tax 


Lax 
may 
avoidance motive 


of the accumulated earnings tax because the 


required for imposition 


accumulated earnings were far in excess ot 


10,712, 39 BTA 1023 
ustc § 9293, 103 F. Supp 
Dec. 23,522(M), TC 
March 31, 1959 
CCH Dec.’ 17,713, 14 TC 
at footnote 51 
** Cited at footnotes 8 and 12 
% Cited at footnotes 42 and 44 
* The Tax Court not only imposed the ac- 
cumulated earnings tax, but also denied the 
corporation a deduction for interest paid to the 
Millers on the unpaid balance of the redemption 
price The court appears to have been influ- 
enced by the circumstance that payment of the 
redemption price was deferred for an inordi- 
nately long period and interest constituted a 
large portion of the aggregate amount payable 
This might have a bearing on whether the 
Millers really ceased to have any interest in the 


779 (DC Ark.). 
Memo. 1959-59, 


1295, rev'd, cited 
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the payments under the stock redemption 
However, the Tax Court based 
its decision on the position which it had 
taken, and which the appellate courts had 
repudiated, in /meloid,* Prunier™ and Hol- 
sey,” namely, that the stock redemption 
served no corporate purpose.” 


agreement. 


It is to be hoped that the appellate courts 
will resolve the uncertainty as to the effect 
of a stock redemption agreement on the 
liability of a corporation to the accumulated 
earnings tax.” In any event, it is the rare 
where carrying insurance to fund a 
stock retirement agreement will, in and of 
result in imposition of the accumu- 
lated earnings tax. Vulnerability to the tax 
will usually depend on a 
factors, such as the size of the surplus, the 
dividend record of the corporation and the 


case 
itself, 


combination of 


use made of the surplus over and above 
the portion needed for the stock redemption 
Actually, using insurance to fund the stock 
will probably miti 


accumulated earn 


redemption agreement 
risk under the 
ings tax, since it will make unnecessary a 


gate the 


accumulation to guard against the 
contingency of early death. Where insur- 
ance is carried, it will generally be advisable 


large 


to use the least expensive form of insurance 
that will accomplish the purpose. In most 
cases, ordinary life insurance will serve the 
required purpose. In some cases, 

that the 


limited 


particu 


larly where it is expected agree 


ment will continue for a period, 
term insurance, which builds no cash values, 
Otten, 
the accumulated earnings tax will not arise 


at all $100,000 exemption.” 


may be sufficient. the problem ot 


because of the 


Conclusion 


The corporate purchase of the stock of a 
deceased stockholder presents certain prob 


lems which do not exist in the case where 


(Continued on page 370) 


corporation (see discussion under caption ‘‘Cor- 
porate Redemption of Decedent's Stock as 
Dividend to Estate’’), and, of course, if the pay- 
ments are regarded as essentially equivalent to 
dividends, then they are not deductible by the 
corporation. The aforementioned circumstance 
would not, however, afford a basis for imposi- 
tion of the accumulated earnings tax, and treat- 
ing the payments to the Millers as dividends 
would, in any event, lessen the corporation's 
vulnerability to that tax. Nevertheless, the 
court might have found the required tax avoid- 
ance purpose in the failure to pay dividends to 
the Strattons out of the earnings in excess of 
those required for the payments to the Millers 
” For an extended discussion of the problem, 
see Altman, ‘‘Corporate Accumulation of Earn- 
ings,’’ 36 TAXES 933, 941-946 (December, 1958) 
*11954 Code Sec. 535(c) (2) 
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Basic Planning Principles 
in Qualifying Life Insurance 
for the Marital Deduction 


By ROBERT J. LAWTHERS 


Dealing with life insurance proceeds, this article discusses the 
technical requirements for obtaining the marital deduction as well 


as the tax desirability of obtaining it. 


The article suggests, in 


some cases, limitations to be imposed to gain the most favorable 
tax results. The Werbe and Reilly decisions are also considered. 
Mr. Lawthers presented this paper before the Fourth Annual Insur- 
ance Forum sponsored by the Brooklyn Law School, April 30, 1959. 


> narrow aspect 


| \M GOING to discuss o 
of tax planning: obtaining the estate tax 
rital deduction for life 
| I say “tax 
“estate planning” because 


get into all of the 


insurance pro 
planning” rather 


l am not going to 


than 
human considerations 


are basic to estate planning lax 


nning is the obtaining whatever tax 


economies are consistent with the o all 
human objectives of estate planning 
is an obligation on the tax advisor 
such economies if this can be done 
frustrating the human objectives, 


human objectives must always come 


am assuming that we have a 


objectives can be 


obtaining the marital de 


n which human 
through 
proble nl 


} 


that when the tax 
has been solved the solution will be 
back to the basic human objectives 


duction, and 


( he ( ke 


I am not going to talk of settlement oj] 
tions versus trusts. We are all getting oldet 
and we are probably getting mellower 
thought of settlement option 
competitive 


then, and 


last time | 


and trusts as was about 


ago ] decided have been 
more 
Sometimes one 


More 


years 


leciding more and ever since, that 


h has its place or the 


definitely 


Cada 


indicated often, 


C 
} 


other 1s 
1 Following the regulations 
decedent 


and will refer to a spouse as wife. Of course 


the same principles apply with respect to plan- 


Marital Deduction 


requirements 


duction, but to some tel will also 


I will assume the 
or expected decedent, to be a male 


verlap, 
and disad 
tives, tax and 


determing 


main, technical 
marital de- 


to. 


sured by 


the deduction 


vill be lost 
SIX Months 1s a Magic |] 

six months and one day 
the deduction will be lost even though 
ning a wife's estate and obtaining the marital 
deduction on who sur- 
vives her 


account of a husband 





The author is the director of estate 
planning services, New England Mu- 
tual Life Insurance Company, Boston. 


wife survives that period, becomes vested 
with the right to receive the proceeds, dies 
possessed of the proceeds, and they are tax- 
able in her estate. 


As an alternative to the use of a period of 
time, proceeds can be left to the wife on 
condition that the insured do not 
die as the result of a common disaster. In 
this event, the marital deduction will be 
allowed if in the final audit of the estate tax 
return there is no possibility that the wife 
could be deprived of her right to the pro- 
ceeds by operation of the common-disaster 


she and 


prov ision. 


I do not know, though, why 
should want to use such a provision. Com 
mon dramatic nightmare 
that brings to a man’s mind the possibility 
that he and his wife may die at or about 
the same time, and that there should be tax 
and human planning for this situation, How- 
ever, what he really wants to plan for is the 
both deaths within a short span 
of time—just as much if both should die in 
their beds at or about the time in 
Brooklyn and in Boston respectively as if 
their automobile should go cliff. 
Aside from this, the determination of whether 
or not in fact deaths may have resulted from 
a common could be so difficult 
that, in my this would in- 
dicate the use ot a time delay clause, or o! 
a presumption of death, rather 
true 


anyone 


disaster is the 


chance ot 


same 


Over a 


disaster 
opinion, alone 
orders of 


than a common-disaster clause 


than a 
will 


other 
sum 


Beneficiary arrangements 


provision for the wife in one 
qualify for the marital deduction if no per- 
son other than the wife or the wife’s estate 
can have the right to receive proceeds in the 
event the wife survives the insured. In the 
extreme, if the insurance company is willing, 
a policy may provide that proceeds be ac- 
cumulated at interest during the entire after 
lifetime of the wife, with the wife herself 
receiving nothing, but with the 
and accumulated interest being payable to 
her estate upon her dying and 
there will be qualification for the marital 


deduction 


pre ceeds 


second- 


There can also be qualification for the 
marital deduction under any arrangement 
for the retention of proceeds at interest or 
for the payment of installments, with per- 
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sons who have been designated by the in- 
sured (or other policy owner) named to 
take upon the wife’s dying second, provided 
five conditions are met: (1) Payments of 
interest or of installments (at least equal to 
the interest) must be made at least as fre- 
quently as annually. (2) The first such pay- 
ment must be payable not later than 13 
months after the death of the insured. (3) 
All such payments due while the wife is 
living must be payable solely to her. (4) 
The wife must possess a general power of 
appointment in favor of either herself or 
her estate which is exercisable by her alone 
and in all events. (5) No other person may 
have any power to appoint against her. 


It is not necessary that the term “power 
of appointment” be used. A right of the 
wife to withdraw all retained proceeds or to 
commute what installments would be pay- 
able at her death is deemed a general power 
to appoint to herself. A right 
contingent beneficiaries and to name instead 


to revoke 


her estate to receive at her death is deemed 
a general power to appoint to her estate. It 
is not necessary that she possess both powers. 
Either one will suffice. But the one that is 
relied on for qualification must be exercis 
able by her “alone and in all events.” 
Unhappily—of this, more later. 


It will be observed that the two types ol 
provisions I have just discussed are similar 
to an estate trust or a pow er-of-appointment 
trust respecting other property—and the 
same general rules apply. 
ceeds are made payable to a trustee, the 
obtaining of the marital deduction is deter 
mined not by the rules specifically relating 


If insurance pro- 


to insurance proceeds but by the similar 
trust rules. 


With all of the foregoing, any or all of 
the interest and rights of the wife, if desired, 
may be subject to a time-delay clause ot 
months or, if 


not more than Six you insist 


upon it, a common-disaster clause 


It is also to be noted that whether pro- 
ceeds are payable in one sum or in some 
way, the marital deduction may be 
obtained for a fraction of the proceeds of a 
policy, just as though it were the proceeds 
of a separate policy. However, there is the 
condition here that the beneficiary provi- 
sions must be susceptible to being carved 
into two or more parts as though the parts 
were the proceeds of separate policies. 


other 


Sometimes we at the home offices of life 
insurance companies are asked to so arrange 
proceeds as to ensure that they will not 
qualify for the marital deduction. Of course, 
this is not at all what our correspondents 
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benefi- 
that 
there will not be taxation in the wife’s estate 
upon after the 
true that if proceeds qualify for the marital 
there will be taxation in the 
wife’s estate of what may be due when she 
But, unfortunately, there can 
taxation in the 
marital 
tained for the 
given a simple example of this: 
payable in 
but only if she 


What is that the 
provisions are to be so set up 


mean. meant 1s 


Clary 


her dying insured. It is 


deduction 
second 


dies 


be such wife’s estate with 
been ob- 
have already 


Just make 


deduction having 


insured’s. | 


ut the 


he proceeds one sum to the 


survives the insured 
a period of six months and one day 
are other procedures, though, which, 
t will perhaps not absolute 
both loss of the 


taxation in the 


they 


give 
marital «ce 


assurance of! 


and wife’s estate 


dies second, can nevertheless raise 
sufficient danger of this horror to keep us 


on our toes 


Broad Application 
of Time-Delay Clause 


e the six-months-: 
time delay, but the application 


oader than is evident at first glance 
right 
provi 


and 


imposed on the wife’s 


he proceeds, in a one-sum 


r upon her required interest 


under any other type of provision 


as viewed at the moment of the 
of the could possibly 
han six to fulfill, will 
deduction, Let me 


“The Moon 


Company promises 


take 


result 


insured, 
months 
f the marital 
example: 


very simple 


Life Insurance 
and agrees upon receipt at its Home Office 
the death of John Barley 
Insured, to pay $10,000 to Mary 


Insured, if then 


ot due proot of 
corn, the 


Barleycorn, wite ot the 


living, otherwise to the executors, a 


istrators or assigns of the Insured.” 


If this means what it seems to say, and 


if Mary must be living when due _ proof 
submitted to the home 


John’s death is 


, failing which the proceeds will be 
able to John’s estate instead of to Mary’s, 
will be lost, 


promptly 


the marital deduction 
proot of 
submitted, the claim is promptly approved 
Mary 
account (to be taxed in her estate upon her 
death)—all 
John’s death 


The 


ment ot! 


even though death is 


and has the money in her savings 


later within less than a week 


after 
viewed as of the mo 
the insured, it could 


point 1s that, 
the death of 


2 Estate of Werbe v. U. S., 59-1 uste { 11,481 


(DC Ind., 1958) 


Marital Deduction 


be more than six months before proof of 
his death be submitted to the home 
office possibly, the wife could 


would 


and, thus 


survive the insured by more than six months 


and yet not have become entitled to receive 


the proceeds. The rule here is similar to the 


will in which a 
on condition that 


time ot 


rule in connection with a 


bequest is made to a wife 
distribution ot 
construes this 


indefeasibly 


she is living at the 


the estate unless local law 


to mean that her interest is 


vested on the sole condition of her 


ing the testator. 


surviv- 


Perhaps it is true that some court, benevo- 
lently might stretch the 
clause and hold 
But 
something to rely on when one is planning 


motivated, 
pretation of the 


inter- 
that it 
this is not 


doesn’t mean what it says 


Dangers of “‘If Living’’ Clause 


Similar 


provisions tor the wife “it she 


difficulties may be encountered in 


shall live to 


receive the proceeds” or “if living when 


the claim is approved by insurance com 
pany.” It is, believe, und planning 
on is desired, 

to detet 


it¢ takes her 


rule that 


when 


unless the 


utely unambigu 


rtain that the when is 
death otf the in- 


t time (not 


stated, 


he use of a true common-disaster pro- 


vision, but it is at least a technical 


pos 
sibility 
The same rules 


apply to any arrangement 


deferring payment of the proceeds, in 
rrangements for payment of in 
stallments No 


the right 


tate pro- 


payment 


vision, ¢ upé ier general power of ap- 


poimntment in nent provision, 


which coul with re 


spect to a on un rOVISIOI But the 
power-ot involve 


appointment may 


even 


I 


further problems 
to the Werbe case, 


Werbe Case 


In briet, there insurance policies in 


two companies in which, long before the 


marital deduct dreamed of, the in- 





provided for the retention of 
the companies. In 


periodically 


sured had 
proceeds at interest by 
were to be 
made to the The wife had the right 
to withdraw the retained proceeds in whole 


terest payments 


wife 


Further beneficiaries were named 
lett with the com 
after the in 


or in part 


receive What might be 


upon the wife’s dying 
The 


the right to revoke 


panies 


wife was not specifically given 


sured 


contingent beneficiaries 


With respect to one policy issued by one 


company, provision was made for annual 


interest payments and for the wife to have 
a right of withdrawal on any 
ment date. With 


‘ 
oO 


interest pay 


respect to four policies 


an lier company, interest payments were 
Was to 


any 


monthly and the wite 


to make 


made 
he right withdrawals at 
ile the should be 
insurance company had the right to 


option perative, 


ise certain limitations upon the wite'’s 
of this right The 


limitations had 


exercise taxpayer claimed 


at the been imposed fot 


the administrative purposes of the 
and did not go to the 


interest Che 


company 


wife’s 


government claimed 


root of the 


property 


to the contrary Che court und for the 


vernment 


Chere has 


botl 


and out 


much 
industry 


been 


guessing, 
the life insurance 
reasons for the 


nothing but 


ft it, respecting the 
e’s decision Chere Cal be 


sing because the opinion does not give 
| reasoning and does not 


particular provisions which 
found to be fatal 


a position as anybody to 


way of 
were 
[ am probably in as good 
attempt such 
tour policies was 


testified at the 


guesses since the group of 


issued by my company, | 
trial as an ¢ xpert witness and I have closely 
d the whol 


follows progress of the c: 


However, since the taxpayer is appealing 


and it is likely that within a year or even 
court decision, I 


that 


will have a circuit 
afford to 


ke ss We 
think we can wait long, 

The best guess I can make is that the judge 
may not have arrived at his conclusion from 
any specific provision, or even a combination of 
specific provisions, but rather on a_ general 
feeling derived from the somewhat harsh 
cases in connection with trusts and life estates 
in which a wife possessed solely a_ general 
power in favor of herself, and from the con- 
siderable body of case law on a widow's inter 
indefeasibly vest only upon the occur- 
rence of some event which might possibly re- 
main unfulfilled at the expiration of six months 
after the husband's death In its brief the 
government cited Eggleston v. Dudley, 57-1 ust« 
{ 11,686, 154 F. Supp. 178 (DC Pa.), rev'd, 58-2 
ustc § 11,807; 257 F. 2d 398 (CA-3): Estate of 
Pipe, CCH Dec. 20,622, 23 TC 99 (1954), aff'd, 
57-1 11,699, 241 F. 2d 210 (CA-2), cert 


356 


est to 


UST¢ 


than to in detailed specula- 
tion.” I am optimistic that the circuit court 
will reverse the district court. In the un- 
likely event that it should not, however, | 
believe that we can expect a detailed dis- 
court’s opinion of 


rather engage 


cussion in the circuit 
exactly what was fatal and thus know what 


limitations can be imposed and what cannot. 


In the opinion that 
whenever the obtaining of the marital de 
duction is important and an insured is nam- 
ing contingent what 
due upon the wife’s dying second, 


meantime, it is my 


beneficiaries to take 
may be 
the wise course will be specifically to give 
the wife the right to contingent 


beneficiaries and to name her estate, whether 


revoke 
1 not she is given withdrawal or commuta 


tion privileges 


should be taken that this right 
clearly exists from the moment of the death 
planning 


Care 


of the insured, unless there are 
reasons for a time-delay clause of not more 


than six months 


Reilly Case 


discussing cases, we might 


Reilly“ In 


the proceeds under a 20 


Since we are 


as well clear up this case, the 
{ 


had let 


and-continuous 


insured 


vear-certall option for the 


benefit of his wife, with the children as 


contingent beneficiaries (with respect, of 


course, to the certain payments only) in the 
should die after The 


neither a right to commute 


event the wite him. 


wile Was given 


revoke the 
The 


piece 


the installments certain or to 


children as contingent beneficiaries 
found that 


which the wife 


Tax Court there was one 


of property, in had only a 


terminable interest. Since she had no gen- 


eral power, it agreed with the government 


that the marital 
able The circuit 


deduction was not avail 


court reversed on the 
ground that there were two pieces of prop- 
and the de 


that 


erty, the installments certain 


ferred continuous installments, and 
den 355 U. S. 815: Estate of 
missioner, 57-1 ustc { 11,660, 239 F. 2d 797 
(CA-3) rev'g CCH Dec. 21,353 25 TC 366 
(1955): Estate of Shedd v. Commissioner, 56-2 
ustc § 11,644, 237 F. 2d 345 (CA-9), aff’'g CCH 
Dec. 20,607, 23 TC 41 (1954), cert. den., 352 
U. S. 1024 (1957): Starrett v. Commissioner, 
55-1 ustc § 11,540, 223 F. 2d 163 (CA-1); Estate 
of Tarver, CCH Dec. 21,776, 26 TC 490 (1956), 
aff'd (on the issue of the marital deduction), 
58-2 ustc { 11,805, 255 F. 2d 913 (CA-4): and 
Estate of Tingley, CCH Dec. 20,359, 22 TC 
402 (1954), aff'd sub nom., Starrett, above. In 
the taxpayer's brief no were cited in 
support of the taxpayer's position, apparently 
because it was believed that there was no case 
in point. 
‘Estate of 


Reilly v. Com- 


cases 


Reilly, cited at footnote 3 
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while the marital 
allowed for the 


deduction could not be 
value of the installments 
certain it was available for the value of the 


I 


deferred continuous installments 


While this may be 


taxpayer who is already 


useful to a 
dead, I do not 
believe that it is wise for a living insured 
to rely on it. If the 


decisi mn 


marital deduction is 
desired for situations such as this, 
course, for the 


the wise 
present, would be to give 
the wife specifically the right to revoke the 


contingent beneficiaries. 


Now for a very general discussion of 


some basic planning principles 


Let us for the 
including life 


moment assume an estate, 
$120,000, with 
property of own. 
It is obvious that we can save about $9,500 


insurance, of 
the wife having no her 
death if we 
qualify for the maximum marital deduction. 


But we cannot properly stop here. 


in estate tax at the insured’s 
If every 
thing is left to the wife outright, or in such 
manner that she possesses a general power, 
dies after the 


and she insured without any- 


thing having been used up, we will have no 
marital deduction at death; 
and the $9,500 that, without the deduction, 


would 


available her 
have been due at the insured’s death 
will only have been postponed, to be col- 
the government at the wife’ 
This course, that the 
loubt 


assumes, Of! 


have remarried, but I 


husbands intentionally 


\ will not 
+] 1 } 

hat Many plan thet 
estates in reliance on rapid remarriage of 


tneir W idow 5 


Yo-Yo 


However, if we 


Technique 


leave half of the total 


estate in such a manner as to qualify for tl 
marital deduction and halt 
in such a manner that it will not taxed 
upon the wite’s dying second, 


leave the 


then we have 
broken up a $120,000 estate into two $60,000 


tates, with the result that there will be 


tax at the death of either 


spous 
l us¢ 


his is referred to as the technique 


size Ot ne 


Irrespective of the 
there is the fundamental rule with the 


tax, as with any 
is less than one, So, 1 


$120,000, 


progressive 
plus 
than 


more first approach 


the mathematics of estate-tax planning 


our 


But don’t think merely 


qualifying one half the estate for the 


deduction. Think, rather, in terms of avoid- 
ing giving the wife such interests or powers 
half that there will be 


in this taxation in 


Marital Deduction 


her estate. 
the simplest 


As I have previously said, it is 
thing in the world to 
qualification for the marital deduction and 


still have taxation in the wife’s estate. 


avoid 


Che principal thing to avoid is giving to 


the wife a general power 


favor of either herself or her estate. 


to appoint in 


Suppose that we provide that the pro 
ceeds will be retained and interest payments 
made to the wife for life, without any privi- 
with the right to 


give her 


lege of withdrawal but 


Say that we 


elect another option 
the right to 
nonrefund 
tingent 
what might be due, if 


wife’s dying after the 


benefit a 
that 
named to 


elect for her own 


life annuity. Suppose con- 


beneficiaries are receive 


anything, upon the 
and that the 


them 


insured, 
wife has no right to revoke 


likely 

claim tl ot 
marital 
ever, is it beyond the 
that if the 


It seems more than 
ernment would 
qualify for the deduction. How 
bounds of possibility 
should die 
operative 


to elect the 


wile while the interest 


Option 1s and she possessed the 
right 


would 


annuity, the government 


claim that she died 
general power 1n 

claim the entire 

able in her estate 


may be similar 1 


possessed Tap 


t 
settlement 


ent type ot 


Lapsing Powers 
Watch lapsing 


$100,000 of 


powers 
proceed and 


the right $11,000 


cumulative 
possesses 


to take upon 


that she 
makes a gil 


incidenta 


ut benefit 


lat ] } 
cumulatively | 


1 


able in her estate 


1 


a gilt wit 


njoym 


si 
the proceeds did not 
deduction at the 


t 


death 


Fortunately, there is the exception tor 


lapse of a power up to a value of $5,000 o1 


) } 
<U per cent or the 


With tl 


privilege «¢ 


remaining 
at $11,000 
$1 


principal, if 
greater. annual with- 


drawal 00,000 of proceeds 


n 
(and assuming nothing to be withdrawn), 
accumulating 

taxed at 


ition, of 


will be an 
only $6,000 a year 


] 


there account of 


the wife’s 


to be 
ater death, in add 
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amount of $11,000 that she could have 


withdrawn the moment before her death. 


Limited Powers 


Bearing in mind the importance of watch- 
ing general powers reserved to the wife, I 
find 
Obviously, we 


more use of 
cannot do in 
what can be 


wonder why we do not 
limited powers 
settlement option agreements 
done in a trust in the way of giving a wife 
withdrawals based on a 


such as amounts that 


the right to make 
measurable standard, 


may be needed for het health, education o! 
comfortable maintenance and support. When 
this thing is needed, a trust is the 


sort ot 
solution. But we can do something 
flexibility to the respect 
tt to be taxed at her death 


dies second, through a noncumu- 


only 
to give wife with 
to proceeds ni 
vhen she 
lative withdrawal privilege of $5,000 a year 
(only $5,000 to be taxed at her death) 


However, what I am really thinking more 


} 


about is giving the wite a limited power to 


appoint at her death. | wonder why we are 
asked to wife the 


which 


ilmost never give the 


right to change the proportions in 


children shall receive at her deatl 


insured has young chil 
will 
his death 
two daughters marries a successful 


other, 


Suppose that an 
ren He 


osper, or tail to prosper, 


doesn’t know how they 
alter 


I t 
ne oO 


rgeon, and the an equivale ntly suc 


cesstul college protessor Might it not be 


lesirabk 


» give the wife the right to change 


these 


‘ 


the proportions in which two daugh 


shall 


rrder to 


ters receive < the wife’s death, in 


may see, but the 
their 


meet what she 
insured could not 
different 
all the 
rstand why we are so 


to do 


have roreseen, as 


very needs? This sort 


done time in trusts, and 


unde seldom requested 


it in settlement option agreements 


In planning according to the tech 


nique, do not ignore the additional econo 


mies to be obtained by qualifying for the 


marital deduction proceeds which will be 
the more rapidly used up during the after 
allocating to the 


upon the 


litetime of the wife, and 


part not to be taxed wife’s later 


death proceeds which for a period of time 


will remain constant in value 


Simultaneous-Death Clause 
When 


‘onsider the use ot 


the wife has no property of her 


own, ¢ a reverse simulta- 
neous-death clause, so that in the event that 


should be 


will be a presumption that the wife survived 


there simultaneous deaths there 
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the insured and thus the marital deduction 
be obtained. This, of course, assumes that 
one half has been so planned as not to be 
taxed second. It 
been so 


when the wife dies also 
that arrangements 
made that, failing exercise by the wife of a 
general her, the other 
one half that is to qualify for the deduction 
will pass directly to contingent beneficiaries 
and thus not be part of the wife’s probate 


assumes have 


power reservy ed to 


estate. 

The foregoing general principles apply to 
an estate of any amount substantially in 
excess of $120,000, insur- 
ance, when the wife has no property of her 
own. If the estate is more than $60,000 but 
less than $120,000, then, depending solely 
on the human objectives of the insured, we 
may qualify only one half of it for the de- 

“overqualify” to the 
relying on the wife’s 


including life 


duction or we may 
$60,000, 


tax exemption to save this from any 


extent of 
estate 


estate tax upon her dying second. 


Application 
Where Wife Has Property 


When the wife has property of her own, 


there are two basic schools of thought on 


how to handle the situation 


The sheer arithmetic school would say 
that you should so plan that the same estate 
tax bracket will be reached in both estates 
‘Thus, if the husband and wife have estates 
this that 


there should be whatso 


of equal size, school would say 
no qualification 
marital deduction because, by 


bal- 


whereas if there were maximum 


ever fot the 
so doing, the estates achieve the nice 
ance of 1-1; 
qualification at the first death, you would be 
getting % plus 1%, and, according to the 
arithmetic 


plus 1! 


applying to a progressive tax, 


is more than 1 plus 1 


The other school that 
arithmetic is sometimes misleading and that 
half a bird in the hand may be worth more 
than even an apparently bigger half bird in 
the bush. Explicitly, they would say, first, 
that when a tax is saved at the first death, 
the income on the saved tax is available to 
use for the benefit of 


during her 


would say sheer 


the surviving spouse 
litetime; sec- 
ond, that with careful planning the half that 


qualifies for the marital 


entire remaining 
deduction may be 
so arranged as to be wasted or used up dur- 
ing the after-lifetime of 
thus not add any additional tax whatsoever 
death; and, third, that the 
survivor may have an opportunity to make 
gifts during her after-lifetime so as to get 
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the survivor, and 


at the second 





rid of a considerable part of what would be 
taxed at her later death 


Any way you look at it, there is a balanc 


But if a wife is 
and if the 


y f 
ing Ol 


the risks and costs. 
reasonably young and 


value of 


healthy, 
her own property is not too great 
a multiple of the husband’s, the 
favor of having the husband take the maxi- 
mum deduction. I am indebted to 
Friedman, for 


this. 


odds are in 


marital 


my fellow lecturer, Irving 


strengthening my opinion on 


However, this n the wife’s living 
long enoug! husband to make the 


and if it should 
should survive him by only a 


1 after the 


gamble worthwhile; turn 
ut that she 
iod ot 


1e¢ marital deduction. 


rt per time, it would be better to 
tl Thus, we 
a tax in the wife’s estate at a 
nid 


yuri 


bracket than the husband’s w 


reach without the deduction. 


his type of over- 
seriously consider the 
| 


11nl¢ de 


to TX 
1 I 


ay clause by 


ssession ot 


general power only she survives the 


ured by six months. (We wish we could 


longer, but we « 


all.) We 


nake it t 


he deduct 


Qualified Pension 
or Profit-Sharing Plans 


a quick look at qualified 


take 


profit-sharing 


Let’s 


on or plans. Care shoul 


Marital Deduction 


“Good magic always depends upon 
using the right magic formula and the 
correct magic incantation. In no field 
so much as in the field of taxation 
can it be so tragically true that 
‘the spirit killeth but the letter 
giveth life’,” Mr. Lawthers concludes. 
* 


be taken that any death benefits under such 
plans, including the 


ance policy issued to the trustee of a qualified 


proceeds of any insur- 


trust, are payable to a named beneficiary— 
not payable to, or for the benefit of, the 


partici] 


estate In a noncontributory 
of the death benefit 


included in th gross estate of the 


ants 
this means that none 
rticipant tor tederal é tax purposes. 
a contributory plan, only a fraction of 
Thus, 


should usually be so 


ath benefit includable 


he wife’s estate 


liability 
Als 
benefit 


ex¢ lusion 


bracket 


] 


income taxX purposes—an advantage not 


taxpayers 


be scorned even though capital-gain treat 
mient 1S available 


(Continued on page 380) 
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The usefulness of a deferred compensation contract depends almost 
entirely upon its tax effects, the author emphasizes in this article on 


Keyman Insurance in Deferred Compensation 


Mr. Schmauder ts assistant general so- 
licitor, The Prudential Insurance Com 
pany of America. He delivered this paper 
before the Brooklyn Law School’s 
Fourth Annual Insurance Forum, which 
was held in April at the Law School 


A DEFERRED compensation agreement 
d method of providing for addi- 
tional compensation for key employees, the 


Is one 


such being de 


ferred to a 


receipt of compensation 
later date, generally 
retirement of the key employee. 
speaking, it is simply 

employer, in consideration of the employee's 
continuing to 


alte! 
Generally 
an agreement by an 
render services to the em 
at such lates 
a specified amount, either for life o1 


ployer, to pay to the employee 
date 
for a definite number of years 

It is useful in 
hed plans are unsuitable 
Section 401 of the Internal 
qualified 


situations for which quali 
Under 
Code, 
profit-sharing plans 


must be made applicable to a comparatively 


pension 
Revenue 
pension or 


large group of employees in order to avoid 


discrimination in favor of who 


shareholde rs, 


employ ees 
are officers, 
highly compensated 
other hand, 
may be 


supervisors or 
subordinates. On the 
a deferred compensation plan 
used for individual employees and 
to give added incentive to a small group of 
employees. 


TAX PROBLEMS 


usefulness of a 


The 


tion contract depends almost entirely upon 


deferred compensa 


‘For recent discussions see Roy G. Mosher, 
“Compensating the Corporate Executive Pre- 
sents Various Tax Problems,"’ 8 Journal of 
Taxation 37, 41 (January, 1958); Garlan Pom 
eroy ‘‘Real Contingencies Important to Un- 
qualified Pension Plans and Beware of 
Funding,’"" 10 Journal of Taxation 110 (Feb- 
ruary, 1959); and James F. Thornburg, ‘‘How 
to Build Tax Protection into an Insured De- 
ferred Compensation Contract,’’ 10 Journal of 
Taxation 171 (March, 1959) 

2 When the 1954 Code was under consideration 
by Congress, the House bill included a provi- 
sion, Section 401(c), designed to secure effective 


deferral of the employee's income tax to the 
360 


Postponement of income tax 
to the employee until such time as he re 
ceives the deferred payments, and assurance 
to the employer of a tax deduction for the 
The 


cover the 


its tax effects. 


payments, are the major tax objectives. 
1954 Code specifically 
income tax liability of an employee under 
compensation agreement.” Such 
liability must, therefore, be determined from 
several Code 


regulations and the cases 


does not 
a deferred 


sections, the Commissioner’s 


Employee's Income Tax Liability 


1954 Codg 


from whatever 


Section 61 of the defines gross 


income to mean “all income 
derived, including 
including 


similar items 


source compensa 


tion tor Services, Tees, 


” 


commis 


sions, and 


Section 451 of the 1954 Code provides that 
“The amount of any item of 
shall be included in the 
the taxable 


gross income 
gross income for 
year in which received by the 
under the method of a 
counting used in computing taxable income, 
is to be prope rly accounted for 


as Ota diffe rent pe riod.” 


taxpayer, unless, 


such income 


\ taxpayer on the cash basis 


reports 


norma 
which the 
in lieu thereof is received, 
which the 
payment are 


lly 
income in the year in | 
cash or property 
even though cash or 


ré¢ ndere d 


services for 
property represents 
in either an earlier or a later year.” It has 
been held that where 


tractual promise by 


there is a mere con- 


an employer to make 


monthly payments to an employee after his 


retirement, the present value of such pay 
time of 
but this 
enacted 

‘Hall v. Commissioner, CCH Dec 7,818, 15 
TC 195 (1950), aff'd per curiam, 52-1 uste % 9229, 
194 F. 2d 538 (CA-9): Jackson v. Smietanka, 1 
ustc 7 39, 272 F. 970 (CA-7, 1921); S. P. Free- 
ling, CCH Dec. 2766, 7 BTA 1238 (1927); Edwin 
B. DeGolia, CCH Dee. 10,857, 40 BTA 845 (1939); 
ef. Brown v. Helvering, 4 ustc § 1223, 291 U. S 
193 (1934): Astor Holding Company v. Commis- 
sioner, 43-1 ustc § 9408, 135 F. 2d 47 (CA-5): 
Your Health Club, Inc., CCH Dec. 14,250, 4 TC 
385 (1944) 


receipt of the deferred 
provision 


compensation, 
was omitted in the bill as 
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Arrangements 


By ARTHUR E. SCHMAUDER 


ments will not be 
; 


ployee’s taxable 


includable in the 
income in the 


em- 
year the 
contract 1s made since such is not “the class 


taxable at value to the recipient.” * 


“tt ] “oc + - } 
actual receipts remain the 


touch 
he cash basis of reporting income, 
] 


h decisions and regulations include con- 


structive as well as actual receipts as in- 
Regulati Section 1.451-1 


enunciat 


come and 2, 
which ot constructive 
1] 


iT me 
HCOTIC all 


the ‘ on. the 


ually received or not, 


receipt, include 


amounts 
cash basis, 
whic are 
t 


subject to his demand 


(b) of Sec 


made 
Subsection 


examples of con 


receipt, interest coupons 


have matu! cashed 


] 


t receive 


Osits wl 


incate of 
clear but 


usual emrec 


the inclusion 
15,692, 8 TC 


"A-9), cert. den 


Commissioner's 


‘Frederick J. Wolfe, CCH 
689 (1947). aff'd. 170 F. 2d 7 
336 U. S. 914. However, see the 
position in Clyde Beckner, cited at footnote 10 
held that the taxpayer re 
income where the contract 
has no fair market value at the time when 
made (J. Darsie Lloyd, CCH Dec. 9201 BTA 
903 (19386): Commissioner 1 Estate of Kann 
© 9271, 174 F. 2d 357 (CA-3)) 

liss v, Bowers, 2 vs q 

Ross 1 Commissioner 
169 F. 2 4183 (CA-1) Warren FE. Burns, C 
Dec. 3815, 11 BTA 524, aff'd, 1929 CCH D-9144 
31 F. 2d 399 (CA-5), cert. den., 280 U. S. 564 
(1929) 


> 
> 


Other cases 


hay 
nave 


ceives no taxable 


The doctrine of constructive receipt is avail 
able to the taxpayer as well as the Commis 
sioner. See Rossi, CCH Dec. 17,856(M), 9 TCM 
778 (1950) 


Deferred Compensation Arrangements 


taxable income until such 


as the restriction is removed." 


the item in time 


Where the employer’s obligation to defer 
compensation to the employee is made be- 
fore the 


services are and the 


compensation is due, the cases hold that the 


rendered 


employee is not in receipt of taxable income 
until the payment or the intangible property 
due.” In Hall v 
the taxpayer was one of three organizers of 
November, 1942. At that 
agreement with the cor- 
poration to render services in 1943 and 
1944. As part of the compensation the 


corporation issued two certificates ot stock 


is actually Commissioner,’ 
a corporation in 


time he made an 


name, each for 25 shares. He en- 
them to the 
corporation. He 

ind the other in 1944 

market val 


in his 
dorsed them in blank and gave 
treasurer of the 
one in 1943 
held that t 
shares delivered 
cludabl 


that the 


he fair 
to him in 
in his gross income 
market value « 


delivere a t him 11 cludable im 


hi 


s gro incom FOr | ar, and that 


the value of the 50 sl not mcome 


< lares Was Nn 
in 1942 as the commissioner had contended. 
Despite tl 


ImMmMisst 


isserted 


proximately 
rre d 
1 


ar when the contract was 


compensatt 


no payments or 


ceived In 


International Investment Cor 


porat 


ion, CCH Dex BTA 187 (1937) 
Patter 6403, 21 BTA 
Varion H, M rdle, CCH Dec. 16,714 
Mitchell, CCH Dee 

P, Madigan, CCH 


Benjamin F 
S (1930) 
11 TC 961 (1948): Charles 
2.106, 45 BTA 36 
Dee. 11.658. 43 B 

S Hloward Veit, C 


5 ” 
r 
Dec 15.718 8 TC S809 
(1947). acq 1947-2 3 4 ind Howard Veit, 
CCH Dec. 17,240(M), 8 TCM 919 (1949), dis- 
below See ilso, discussion in Childs 
Deferred Compensation Plans for Executives 

TAXES 1007 following (December 

3) 

‘ited at footnote 3 


Tax Court Dkt. No 


cussed 


1015 and 


62095, filed Jani 
Bar Association 


1957 


American 
Bulletin, 


Section of 
tion 





When the employer’s obligation to defer 
compensation to the employee is made after 
betore the 
held 
receipt of tax 
payment is due (but 
which the 
taxpayer employee would not have a present 
right). In Oates v 
payer-insurance agents successfully deferred 
to the time of income tax on 
prorated renewal commissions by entering 
into the after the 
services were rendered but prior to the time 


the services are rendered and 


compensation is due, the cases have 
that the 


income 


taxpayer 1S not in 
until the 
future 


able 
only as to payments to 


Commissioner,” the tax 


re ceipt the 


prorating agreement 


any of the renewal commissions became 
due and payable. 
was whether the taxpayers were taxable on 
only the $1,000 a month received during 
the years 1944, 1945 and 1946 by each tax- 
under the agency contract as amended 
or on the entire amount of $28,000, $43,000 
and $33,000, for each of the years in question, 


The question presented 


payer 


of commissions which would have become 
due and payable under the terms of the 
s held that 
If the taxpayer 


had assigned his contract for value and not 


original contract. The court only 


$1,000 a month was taxable 
only as security, the Commissioner probably 
would have been successful in 
income tax on the value received.” 

In Ernest K * the 
titled by contract to certain royalties to be 
paid in the future from the 
Before the royalties became due, he agreed 


imposing an 


Gann, taxpaver was en 


sales of a book 
with the publisher to postpone payment oft 


the royalties in consideration of an agree 


ment by the publisher to pay advance 
second book. The Com 
that the had 


constructively received the postponed royal 


royalties on a 
missioner argued taxpayer 
ties falling due in the year of postponement 
The Tax Court held that the 
was merely one for t 
date 


there was no constructive 


agreement 


he postponement ot 


the payment and not an assignment 


and, thus, receipt 


of the postponed royalties 


1 


agreed with his 


1941 to 


In leit” the 
employer-corporation in 


taxpayer 
further 


postpone payment of compensation which 


1%2CCH Dec. 19,049, TC 570 (1952), aff'd, 53-2 


9596, 207 F. 
CB 5 
vately 
effect, 
decision 
note 1, 


usT\ 2d 711 (CA-7), nonacq., 1952-2 
Apparently, the Commissioner has pri- 
withdrawn his nonacquiescence and, in 
instructed his agents to adhere to the 
(see Thornburg, article cited at foot 
and Business Security, August, 1957 
See, also, Kay Kimbell, CCH Dec. 11,077, 41 
BTA 940 (1940), and Wilfred Weathers, CCH 
Dec. 19,535(M), 12 TCM 314 (1953)). 
13 See United States Supreme Court 
cited in Gann, cited at footnote 14. 


decisions 
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he had previously earned and which was to 
be paid to him in 1942, so that it was pay 
able in five equal annual installments be 
ginning in 1943. The full amount thereof 
was deducted by the employer-corporation 
1940 filed on the 
accrual basis of accounting. The Tax Court 
held that the taxpayer had not constructively 
received the compensation in 1942 
at that time he did not have an unqualified 
right to demand the money in full, nor did 
he then voluntarily refrain from collecting 
the money, nor did he 
ferral of any payment available when the 
1941 agreement was made. The court relied 
upon a previous case, involving the taxable 
year 1941, of the same taxpayer “ where the 
held there was no constructive 
1941 of compensation, the pay- 
ment of which the taxpayer had agreed in 
1940 should be postponed from 1941 to 1942 


When the 
compensation to the employ ee is made after 


in its income tax return 


because 


agree to any de- 


court had 
re ceipt in 


employer's obligation to defer 
the services are performed and the com- 
pensation is unconditionally due, the cases 
hold that the taxpavel is in 
able income in the 
first become due, even though the taxpayer has 
payments. The 
of constructive receipt is held to be 
which are 


receipt of tax 
year when the payments 
not actually received such 
doctrine 
applicable to those payments 
unqualifiedly subject to the taxpayer’s de- 
mand. In Richard R. Deupree™ the taxpayer 
entitled to bonus of $50,000 
in the taxable year 
tion, the 


purchase a 


receive a 
At the taxpayer's direc- 
$50,000 to 


Was 


used the 
for the 
held that taxpayer 

received $50,000 in the 
also been held that, even 
though a taxpaver may have an absolute right 


corporation 
deferred annuity tax- 
payer. The Tax Court 
had constructively 
tax year. It has 
to the payments, such payments are not un 
qualifiedly subject to the taxpayer’s demand, so 
as to make the constructive receipt doctrine 
conditions are attached to 
Knapp,” 
payer, although entitled to withdraw money 
from held not to 


receipt of the 


applicable, if any 


the payment. In Dilhis ¢ the tax 


a certain fund, was have 


been in constructive money 
14CCH Dec. 23,225, 31 TC . No. 23 (1958) 
(See United States Supreme Court decisions 
cited therein by the Commissioner for the gen- 
eral proposition that taxable income may be 
realized without the receipt of cash and that 
the assignment of income or the right to re- 
ceive income may result in taxation of the 
assigned income to the assignor.) 
Cited at footnote 8 
" Cited at footnote 8 
17 CCH Dec. 12,888, 
William E. Freeman, 
582 (1945). 
CCH Dec 


1 TC 113 (1942); see, 
CCH Dec. 


also, 
14,320, 4 TC 
10,952, 41 BTA 23 (1940). 
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where the withdrawal was conditioned upon 


his giving up of certain other rights. 


Employer's Deduction 


Code Section 404(a)(5) provides that any 
contribution or compensation under a plan 
which defers the 
but which is not a qualified 
pension, profit-sharing or annuity plan, shall 
be deductible in the taxable year when paid 


receipt of compensation, 


stock bonus, 


“if the employees’ rights to or derived from 
such employer’s contribution or such com- 
at the time the 
compensation is paid.” ’ 


nonforfeitable 
contribution or 


pensation are 


In explanation of the above Code section, 
Section 1.404(a)-12 of the 
in part that unfunde 


regulations states 
1 pensions paid directly 
to former emplovees are deductible when 
time the 


nonforfeitable 


paid because at that former em- 


vees’ rights are Likewise, 


paid as a death 


¢ 


it states that if 
benefit to the 
employee (for example, by continuing his 


salary for a period), 


amounts are 


beneficiaries of a deceased 


reasonable such amounts 
deductible when paid if they q 


ness expen 


expens wr the productior 


sect sectiol 


nt accru 
contributiot 


it is paid 


1 
asonable ¢ 


rendered in 


whe I 
OMMISstl¢ 


is taxabl 


As to what constitutes nonforfeitable 
of an employee, see Regs. Sec. 1.402(b) 

» Lucas v. Ox Fibre Brush Company, 
9 522, 281 U. S. 115, 50 S. Ct. 273 


Indialantic, In 


1 
(1930), and 
1 Commissioner, 54-2 ST 
© 9629, 216 F. 2d 203 (CA-6). Pension payments 
to forme r from a trust established 
after the business had gone out of 
were held deductible wt 
l S 13-1 ustc { 9259 


U. Ss 


€ mploy ees 
existence 


paid in Flood 1 


See. also, Moir 1 


Supp. 331 (Ct. Cls.) 
1See discussion of Beckner « 
footnote 10 

A discussion of funding (methods 


contract provisions and tax effects) Is pre sented 


desirable 


below 


Deferred Compensation Arrangements 


this 
the contract should contain provisions which 
insure the forfeitability of 


the contract is made” For reason, 
the employee’s 
rights until the deferred payments are made. 
At the time the payments are made, the 


employer will be entitled to a deduction.” 


Employee's Beneficiaries’ Income 
Tax Liability on Death Benefits 


If the deferred compensation contract pro 
vides for payment of a lump sum, or periodic 
payments for a term of for life, 
to a beneficiary of the employee should the 


years or 
after his de 
under the 
taxable income 
Such pay 
000 death 
Code Section 101 


had a nonforfeitable 
| 


employee dic before or 
fe rred 
contract, 
t¢ the 


ments 


payable 
amounts are 


compensation is 
such 
beneficiary paid.” 


1 pc 


the o> 


benefit 


ounts while living. 


payable in install 
h payments 


section 


IT 
S n 


n available 


treated -On- 


n] 
pl 


oyee for pur 
under Section 


may take 


Estate Tax on Death of Employee 


the 


If 
ide 


\ 


income tax 

to employees 

e 7 I. R. 87 

in Bounds 1 I Ss. 

876 (CA-4, 1958), and 
Reinhold Groh 
Widow 

oniy case 


Reed 1 


liscussion I I b 


Voluntary Imployee's 
36 TAXES 333 (M : For the 
decided 
U. s.. 

Re \ Rul 
voked Rev. Rul 
Rev Rul 

cited thereir 


7 11,6 13 F (CA-3) 


( 


1954 Code, see 
which re 
See « 


cert 





held that 
payments 


the commuted value of the 
includable in his 
because he had an 
interest therein at the moment of death 


court 
was tax- 


absolute 


gross 


able estate 


FUNDING DEFERRED 
COMPENSATION CONTRACT 


An employer who enters into a deferred 
contract with an 
will find it advisable to establish some means 
of assuring that he will be able to make the 
deterred payments 


compensation employee 


when they become due. 
One of the following methods may be used 
for this purpose.” 


Accounting Reserves 


The first method is an accounting reserve 
to which amounts are periodically credited 
in the accounting records of the employer 
with a view to setting aside a part, of the 
profits of the business sufficient to meet the 
payments in the future. This method is 
patently ineffective to guarantee full satis- 
faction of the deferred compensation obliga- 
Its use is confined to employers who 
use the accounting. The 
fundamental difficulty of this method, even 
for accrual taxpayers, is the inability 
to compute how will be 
needed each year to build up a reserve which 


tion. 
accrual basis of 
basis 
exactly much 
the uncertain number 
life of the employee 
This difficulty is in 
when* the deferred 
obliga 


must be paid out over 
ot remaining years o! 
retirement 

substantially 


after his 
( reased 
contains an 


compensation contract 


tion to pay some amount to the employee's 
widow for her life should the employee die 
alter 


before or retirement 


additional 
Since the repeal of Section 
Internal 


From the tax point of view 
problems aris¢ 

162 of the 1954 
employer on the accrual basis cannot tak¢ 
deduction for the amounts 
credited to such reserves. Section 1.404(a)-12 
of the regulations that the 
accrual of an amount without its payment is 


deduction 


Revenue Code an 


an income tax 


indicates mere 


not sufficient to guarantee a tax 
whether or not the employee’s rights are 

? For further discussion of this subject, see 
Long, ‘‘Deferred Compensation for Executives,”’ 
24 Tennessee Law. Review 285, 287 (1956), and 
Conroy Developments in Business Insurance 
Arrangements,”’ Proceedings of the Forty-ninth 
Annual Meeting of the Legal Section of the 
American Life Convention (1956), at pp. 55 and 
following 

* 1954 Code Sec 
sioner, 52-1 ust 
aff'zg CCH Dec 


Commis- 
(CA-6), 


102(b); Sproull v 
7 9223, 194 F. 2d 541 
18,080, 16 TC 244 (1951) 
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forteitable; such deductions are available 
only when such amounts are paid at a time 


when the employee’s rights are nonforfeitable 


Economically, this plan does not assure 
the availability of funds to make the de- 
ferred compensation payments when 
due; 
such payment 


they 


become no assets are set aside for 


Fund 


Another method 
establishment by 
held by 


amounts 


sometimes used is the 
the employer of a fund 
him or by a trustee into which 
similar to the amounts 
would be paid each year in the same manner 
as the reserve plan outlined above. Such a 
fund would earmarked for 
the special us¢ required by the deferred 
compensation contract. If the rights of 
the employee in the vested, the 
employee will be deemed to have received 
taxable income at the time of, and to the 
extent of, the payments into the trust by 
the employer.” If the employee’s rights are 
will not be taxed until sucl 
Under Section 402(b) 
1.402(b)-1 of the 
the employer’s contribu- 
1ionexemipt after the 
employee's rights become nonforfeitable ari 
Under Code Sec 


employer is entitled to 


reserve 


necessarily be 


fund are 


not vested he 
rights become vested.” 
ot the Code and 
regulations, only 
tions to a 


Section 


trust made 


taxable to the employee 
404(a)(5), the 
deduct any 


t10n 


such contributions made after 
the employee's rights be come nonforfeitable, 
providing such payments qualify as business 
expenses under Code Section 162 or as ex 
under 


penses for the production of income 


Section 212.” 


Occasionally, the fund is invested by th: 
employer or the trustee in annuity contracts 
for the which are 


employees pavabl 


some stated future time 
that the 
trated his attack on this type of arrangement, 
and the have 


that the full value 


Judicial decisi 


reveal Commissioner has concen 


courts sustained his position 


ot the annuity contract is 


taxable income to the employee at the time 


ot the purchase of the annuity if the em 


plovee’s rights are vested It the em 

* Kingsbury, CCH Dex 
(1934), aecq., XIV-1 CB 11 

“If the employer uses a separate unqualified 
trust to which he_ periodically contributes 
amounts to be later paid out by the trust under 
the deferred compensation agreement, and the 
employees’ rights are forfeitable until the pay- 
ments are received, the employer may never be 
entitled to a deduction. (Wesley Heat Treating 
Company, CCH Dec. 22,926, 30 TC 10 (1958). ) 

* Rev. Rul. 55-691, 1955-2 CB 21, and cases 
cited therein. If an annuity is purchased and 


8865, 31 BTA 1126 
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ployee’s rights are not vested at the time ot 
the purchase, but later become vested, it 18 
only the contributions made thereafter which 
are taxable income to the employee, and not 


the value of the contract The employet 1S 


entitled to a deduction for contributions for 


the purchase of an annuity contract if the 


I 
I 
I 


employee's rights therein are nonforfeitable 

lt the annuity contract is owned by, paid 
for, and payable to, the employer, and the 
employee has no nonforfeitable rights therein, 


the employer subject to income tax 


>? 


will be 
under the annuity rules in Code Section 7 


\ special rule applies to contributions for 


a nonforfeitable employee annuity made by 


those tax exempt organizations specified in 
Code. Under 
amended by the Technical 


Act of 1958, such contributions 


Section 501(c)(3) of the Sec- 


tion 103, as 
Amendments 


t be includable in the employee’s tax 


unless they exceed the exclu 


in this Code sectior 


Income 


allowance 


such orgar 
ter become n 


t 


table annuity contrac 


hat time taxable income 


t 


to the employee. Thi ter rule applies t 


all tax exempt organizations and not 


I 
those exempt under Sect 


He Ww 


availab! 


501(c) (3) 


1 1] 
ever, the exclusion allowance WIll be 


to an employee of ¢ 3) 


yannuity 


insurance element 


1 


respect te 
pect t 


he annuity 


ie emplovee, 


(Footnote 31 continued) 

assigned to the employee at the time of his 
retirement, the full value of the annuity at that 
time will be taxable income to the employee 
Commissioner, 53-1 vst " 9202 
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(Morse 
F. 2d 69 (CA-2), aff'g CCH Dec. 18 
124 Lyon, CCH Dec ‘i 
and JFHinstein, 56-1 I G 9332 
(CA-6), aff'g CCH Dec. 20,814(M) 
The basic reasoning of these cases is construc 
tive receipt of income at the 
gnment of the annuits 
gument found favor in the Tax Court as 
as 1942 (see Deupree, cited at footnote 17, and 
jrodie, CCH Dee. 12,907, 1 TC 275 (1942): see 
later cases cited in Judge Disney's opinion 
Wolfe, cited at footnote 4) Inherent in thi 
reasoning is the principle that taxable income 
whenever income is subject to the tax 
payer's ‘“‘unfettered demand 


sees fit to enjoy it or not (Corliss 1 


time of unqualified 
contract 


results 


Bowers 
cited at footnote 5.) 

1954 Code Sec, 403(c), and Senate Finance 
Committee Report for H. R. 8381 (Technical 
Amendments Act of 1958), Pt. III, Sec. 24 

1954 Code Sec. 404(a)(5) 

‘Estate of A Vi. Wilder 1 
41-1 stc § 10,040, 118 F. 2d 281 


Commissioner 


(CA-5), cert 


Deferred Compensation Arrangements 


whether he 


received 
contract, 


ot death benefits pursuant to a 


deterred compensation discussed 


above, are applicable 


Any payments to a death beneficiary un- 
contract will be includable 
annuitant.“ If the an- 
was paid for by the employer by 
reason of the decedent’s employment the 
entire value of the 
subject to federal 
Section 2039 


der an annuity 
in the estate of the 


nuity 


benefit is 
Code 


survive r’s 


estate tax under 


Keyman Insurance 


\ deferred compensation contract 1s some 
times funded by a life insurance policy on 
the life of the employee so that the employer 
can use the proceeds to pay any death bene 
fit that may become under the 


ontract on the employee prior 


payable 
death of the 
surrendet 


( ash 


retirement or use the 


value to pay the deferred when 


they fall due An 


combination annuity and life 


payments 


endowment policy, or a 


insurance poli 


may also be used.” Since it is desirable for 


tax and other reasons 


available to the employ 
than the payment of tl 


tion, fle xible 


1 ' 
policies s 


luct 
314 | S. 634: Commi 


1 
*" 10.099. 122 F. 2d 998 


ssioner vw. Clise, 41-2 
(CA-9), cert. den 
S. 821 ind Estate of Harry L. Mearkle 
Commissioner, 42-2 ustc § 10,193, 129 F. 2d 
‘A-3). For a complete discussion, see note 
state Taxation of Employee Death Benefits,”’ 
66 Yale Law Journal 57) 
lo avoid a surtax 
improperly 
selected 
purchased 
nent angle 
greater 


nT 1 
hf (1 


under Code Sec. 531 for 
accumulating surplus, the policy 
should meet the purpose for which 
without overemphasizing the invest 

Since endowment policies require 
than types of 
policies, the use of such a policy may invite 
ittack by the 


reserves some other 
Commissioner 

Endowment and retirement income policies 
than ordinary life 
policies; they cannot be continued in force after 
maturity Under Code Sec 1035, whole-life 
policies can be exchanged for an endowment or 
nnuit contract without incurring a_ taxable 
gain on the transfer, whereas an endowment or 
innuity contract cannot be exchanged tax-free 


1 whole-life policy See Long, article cited 


li 


ur less flexible whole or 


footnote 2 
Casale v. Commissioner, 57-2 ust« 


2d 440 (CA-2), rev’'g CCH Dec 
* 1020 (1956) 


£ 9920, 247 


21,921, 26 
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* but he will be 
titled to receive the proceeds of the insur- 


of tax,” although 


premiums when paid en- 


ance tree income on 
surrender of the policy the excess of the 
cash surrender value over the net premiums 


paid would be taxable as ordinary income. 


Whether or not the the 
owner of the policy, if someone other than 


employer 1s 


the employer is named the beneficiary in the 
the employee the right to 
name a beneficiary, it has been held that the 
payment of premiums by the employer will 


policy, or has 


constitute taxable income to the empioyee.' 
If the employer is not the direct or indirect 
beneficiary, he will be entitled to a deduction 
the premiums paid if they 
business expenses under Code Section 162. 


for qualify 


as 


DESIRABLE CONTRACT PROVISIONS 
FROM TAX STANDPOINT 


In addition to a promise by the employer 


make certain payments to an employee 


HEALTH COVERAGE AND BENEFITS 


lhe 


+} 
healt] 


of Americans covered by 


insurance and the amounts of 


number 
bene- 
izh such insurance reached 
new highs in 1958. The Health Insurance 
Vews stated that at 
last year, 123 million persons were pro- 
the 
through voluntary healtl 
an increase of 1.5 million over the 
previous year The Health 
Council that benefit 
to help cover the cost of hospital, sur 
gical and medical care alone amounted 
to $3.9 billion, up $400 million over 1957. 
In addition, insurance companies in 1958 
paid $782 million in 
witl 
Chis figure brings the total payments for 
to $4.7 billion, for 
98 


fits paid thro 


recently the end ot 


ected against cost of hospital care 
insurance pro 
grams, 
Insurance 


reported payments 


benefits to persons 


loss of income insurance policies. 


an over-all 
1957. 


the vear 


increase Ot cent over 


The 


associations, 


per 
council, a federation of insurance 
reported thirteenth 
annual survey on the extent of voluntary 


on its 


health insurance coverage in the United 
States, which includes reports of health 


msurance programs oOf imsurance com- 


% 1954 Code Sec. 264 

* 1954 Code Sec. 101(a) (1) 

” Regs. Sec. 1.61-2(d)(2); O. D 
(December, 1920); G. C. M. 8432, 
G. C. M. 16069, XV-1 CB 84: 
teau, 36-2 ustc { 9513, 86 F 
Commissioner v, Bonwit, 37-1 
F. 2d 764 (CA-2), cert. den 


366 


627, 3 CB 104 
IX-2 CB 114 
Canaday v, Guit- 
2d 303 (CA-6); 
ustc § 9104, 87 
302 U. S. 694; 


on and after retirement if the employee 


continues to render services to the employer 


until such retirement, certain other provi- 
It is 
customary to include in the contract provi 


sions have been found to be advisable. 


sions which make the employee’s receipt of 
the payments contingent upon fulfillment of 
the 
rendition of satisfactory service until retire- 


certain conditions. Among these are 


ment, a prohibition against anticipation, as- 
ot 
commitment 


sale or hypothecation his 
the to 


provide reasonable consultative services after 


signment, 
interest in contract, a 
retirement at the employer’s request, and an 


agreement not to enter into competitive 


business activities after retirement.” 


If such conditions are realistic in view of 
all the circumstances, such conditions serve 
to prevent vesting of the employee’s rights 
to the deferred payments until they are re 
ceived, thus postponing income tax liability 


[The End] 


until that time 


INCREASE IN 1958. 


Blue Cross-Blue Shield 
dependent health care plans. 


panies, and in- 
Major medical expense insurance, which 
or 
the 


Coverage through 


helps to absorb the cost of serious 


prolonged illness, continued to show 
greatest rate of growth. 
insurance since 
the end oft 
sons, or 31 
Phe number of 
123 million, were covered by hospital ex- 
of 1% mil 
1957. 


company programs grew 
1957 by over 4 million per- 
per cent, to 17,375,000 per- 


greatest 


sons 


persons, 


pense insurance, an incre 


Ad 


lion over the number covered in 


trend for 1959, the 
council estimates that as of June i 
124 million of the total civilian 
population of United States were 
protected the 
113 persons 
surgical 


Based on the early 
some 
persons 
the 
against costs of hospital 
covered 


had 


policies covering regular medical expenses 


care, million 


for 


were 
expenses, 77 million 
and 19 million were insured against ma- 
jor medical Thus, by June 1, 
1959, some 71 per cent of the total civil- 
lan population 


expense. 


was prot cted 


form of health insurance 


by some 


Yuengling Vv. Commissioner, 4 
2d 971 (CA-3, 1934): C. Francis 
Dec. 18,081, 16 TC 248 (1951): Danforth, CCH 
Dec. 5841, 18 BTA 1221 (1930): and Adams, 
CCH Dec. 5664, 18 BTA 381 (1929) 

"For an analysis of these and other condi- 
tions, see Thornburg, article cited at footnote 1 


ustc J 1257, 69 F 


Weeks, CCH 
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The Public and Its Life Insurance 


By JOHN F. MOYNAHAN 


The author is president of John F. Moynahan & Company of New 
York. In his remarks to the Fourth Annual Insurance Forum of the 
Brooklyn Law School on April 30, he suggested a reappraisal of cur- 
rent public relations, particularly in two areas: the cost of insurance 
policies and the economic influence of invested assets. Mr. Moyna- 


han holds both of these to be 


. life insurance has lately 
made the painful discovery that its 
policyholders do not understand its use as 

that Washington 
not understand it, and that it might conceiv- 


business 


a savings medium, does 
ably be taxed close to death unless Congress 
begins to understand it. 

All of these 
month by 
lite 
much of this is new to you I do not know. 
with life imsur- 
that the 
right must 
all-out industry-wide and industry-deep effort 
at public education and public relations. 

[ declare my title to be ‘The Public and 
Its Life shall talk about 
public relations, life insurance, and life in- 


been made 
representatives 


How 


statements have 


this 


resp¢ msible 


of large insurance companies. 
I can, however, only 


spokesmen 


agree 


ance who next 


cde cade, 


say 


beginning now, see an 


Insurance.” | 


surance companies as an image in the pub- 
having in mind that 
the beholder and 
mirror sometimes has 


lic and political eye; 
beauty is in the 
that looking in a 
limited utility. 

Che 
urgency. 
life insurance wall, is large this day 
I will try this 
[ am sure that it will be demonstrated by 
My 
a vastness about 


eye ot 


title is chosen with a sense of 
Che handwriting is large upon the 
and it 
to demonstrate proposition; 
men in public life, and soon. feeling 
is great that there is 
importance and value of the life insurance 
industry to the economy and lives of the 
American people. Further, I will postulate 
that the future welfare of the life insurance 
business depends on the actions now of its 
managers, lawyers, its inside public 
relations people, and its outside public rela- 
tions consultants. 


the 


its 


Public and Its Life Insurance 


potent aspects of public interest. 


_— et lif 
changes or the lite 


limes have com 
pel 
president of a life insurance 
in 1948, that “the prin- 
the imme- 
public that 


Main Street institution.” 


could add 
poly and that 


panies Times have changed since a 
sincere 
could 
cipal public relations pre 
diate future is to 


} 
ile 


fectly 
company Say, 
blem of 
convince the 


insurance 1S a 


c hange d since he 


Main Street 


Times have 
that 


“the 


abhors mon 


slightest investigation will convinee 
skeptical that there is no 
in the lite 
In passing, may I say that 
political 
persuasive that 
sarily 


products 


the most vestige 


of monopoly” insurance business 
than one 


been 


more 


scientist or economist has 
Main Street does not neces- 
monopoly; its 
does 


the 
ot either monopoly o1 oligopoly, or 


offers 
but 


hensions of 


abhor otten 


consumer enthusiasm; 


quite definitely have appre 
power 


just plain big business 


With 


vestige of mol 


the statement that th > 1s “no 

insurance 
us trouble. The 
ifter the four-to 


Supreme Court in UU. S 


business thet 
Statement came y 
three decision of the 
Southeast l 
FIRE AND ( 
1162) 


months 


Association (5 
194, 64 S. Ct 
years and eight 
Public Law 
1948, imposed on life 
the 

Commission 


nderwriter. 
“ASUALTY CASES 
It came some three 
atter the passage ot 
effective i 


the 


15, which, 
insurance ms of 
Clayton and 
Acts “to the 
not regulated And finally, 
the 1948 statement followed long after the 
dictum of Senator O’Mahoney of Wyoming 
that Public L: “clear statement 
that if the States do not regulate, the power 


provisi Sherman, 
Prade 


that 


x der al 


extent such business is 


by state law.” 


aw: 15 isa 


of Congress to regulate is clearly enunciated 
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There is a trouble indicated in 
that 


pany 


deeper 
1948 statement of that insurance com- 
pre sident Woe has often 

who fall in their 


come to 


those love with own 


propaganda, be the propaganda true ot! 


= 
Pa i SC 


Lawyers have a word or two for it: 
‘He who is his own lawyer has a fool for 


aA client 
I will try to about the current 


public problems of the life insurance busi- 


Treason 


ness, not the least of which is the fact that 
Mr O’Mahoney, a 
thorough staff, has already gone into action 
Last aviation in 


surance 


thorough man with a 


summer, he investigated 
next, it 1S 
insur- 


Sometime this year or 
will get around to life 
departments of the big 


anticipated, he 
ance The legal 
insurance companies are well aware of 

One can hope that the knowledge 
caused a reappraisal of attitudes of 
managers and men on the payrolls of those 


companies 


Why this hoping? Everybody (especially 
| 


a girl) likes a big man who is a good man 


Nobody 


American public likes big business for its 


much likes a big, bad man Phe 


products and its services and its research, 


and for that progressiveness of attitude and 


] 


action which so distinguishes it from so 


“capitalist enterprise’ 


] 


anas Phe 


1 many Tor 


11 
American public does not 


business to the extent that it tears 


which managers ire 


a power 
public, but which 


to minimize i 
concealed about as effectively as the 
nt of a division ot 


embarkation 
have it both ways 
ig while pretending 


little Main Street institution. Many 


] } 
made ti 


d Americal 


o $11,000, 


€ 


tamil 


surance 
more than $4 

) Secure ThHeSé 

t $107,200,000,000 


come trom it came 


hen, quite 
nterested in life ins 


t, the terms under whic 
the manner in which its money power 


is exercised This interest, as the members 
if the bar 


by the 


well know, has long been recog 


statutes of the several states 


they also know, the life insurance com 


panies are, seve rally, creatures of the states 
by virtue of being corporations. They know 
that the Southeastern 
standing decisions of 75 
settled that insurance is commerce 
meaning of the United States 
We may presume that there 
quite with 
that 
wish to 


case, rev ersing the 


years, appears to 
have 
within the 
Constitution. 
are many lawyers 
Mr. O’Mahoney’s view 
should it 


who agree 
Congress has 
the power, exercise it, 
to regulate 

In discussing this public interest, I want 
that two 

One is that the public is 
price of lite 
benefits and the protection afforded to indi 
members of 
that it is 
formed for 
group fot 


to emphasize there are at least 


potent aspects. 
interested in the insurance 


alone or as insured 


(Here 


rorget 


viduals, 


groups One May note 
that a 
selling can 
The other aspect of the 
field in 


will be in t irst instance 


unwise to group 


insurance become a 


something else.) 
public interest, a which Senators 


more alert an 


members « | I public, is the exten 


] 


or the tf invested life insurance 


funds on t conduct of American business 


enterprise, which come to the insurance 


company to borrow mon 


It would unwise to retrain trom men 
tioning tl Mr. O’Mahoney is of the Anti 
trust and Monopoly Subcommittee of the 
senate 


Committee on Judiciary It was 


who conducted the exhaustive, even monu 


National 
1940 


mental, studies of the Temporary 


Economic Committee of 1939 and 


Not mucl 


subcommittee s 


imagination is needed to 


assert 


over 
economic influence 

How are these assets 
nd of January, 1959, the life 


companies of the country held the 


American securities: $3,829,000,000 
$15,306,000,000° ir 


9 public 
$2? 348,000,000 in 


industrial 


$1,640,000,000° in 
and $1,689,000.000 in com 


ous bonds; 


control great 
k 


connotation of potential 


common-stoc 


Manace 


ment 


than the absolute 


indicate to the 


We have come, 
ance 1s 
a settled 


is in the 


power tar greater 


hgure might unintormed 


then, thus far: Lit 
mportant to every American: 


concern of the several states: 


range of Congressional 


vital 


concert! 


and power; it has power in the area 
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Insured American families lifted their 
average insurance to $11,000 in 1958 
and their aggregate ownership to 
more than $493 million, according to 
an Institute of Life Insurance report. 


of American industry; and it has the power 
that 
insurance, therefore, is big, great and power 
tul. Also, therefore, the Main Street 


] 
¢ 


ale is bad public relations 


Here, In 
wer are tl 


disaster 


to have more power in area Life 


Talry 


terms of politics, people and 


1e materials for economic delight 


The life insurance complex 1s 


vast energy, and the use ot 


he key to its public effect 


words, in 1957, of 


a great life insurance company 


10t a line, not « “party line 


Which 1 
+} 


Euclidian sen that 
breadth. 


and 


have within 
their 


conduct 


and not Chey 


“orners, clear] In 


1 + } 
formula tor broad 


+ 


as 
assulne 
the welfare 
public 


the gf ardians 


financial security and stand 


As Paul ¢ 
“We are 


must move ! 


conservators 


the Boston 


circumstances 


I’m already 


Life insurance 
for it to travel 
direction 
venience 
that it 1s 


then comes: ~ 10 goes, and 


Public and Its Life Insurance 


Let’s start with the lawyers, if I 
so bold. How 
payrolls or as 


may be 
do lawyers, on company 
contribute 
something extra to this extraordinary situ 


ation which is current? I do not 


outside counsel, 


suggest 
that they abandon the rights and privileges 


which current law their clients. 


But I am not 


hing you already know. 


grants to 


original in telling you some- 


1 1 


In the law 


schools and in the law offices, 


question has been increasingly 


urged as 
duty to 


and 


the dimensions of the lawver’s 


his client in terms of future social 


] } : 
political consequences maximum 


insist 


ence on current legal rights. his question 


was put, most precisely, in 


Warning May I 
eg office 
supervision of litigation. Zealous trial coun 


sei are 


ibout the necessity of effective home 


naturally interested winning 


Their eves are on the 


eves ot office 


HOMME 


— 4 
look long 


labor a publi 


he cours¢ 
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between the permissible and the politic goes 
alike the managers of life companies, 
their executives the their 
public relations advisers, inside and outside. 
All must guard against the failing, so aptly 
Dean f 
when he 


1or 


down line, and 


Cavers ot 
“Our 


brass 


Associate 
School 


described by 


Harvard Law said 
learn to down to 
unfortunately too many 
the problem, | think, of 
conservators. With Tennyson 
“That the 


servative who lops the mouldered branch 


students 
tacks but 
there We 


true 


soon get 
stay 
have 
being 
true con- 


we must say man’s 


away 


Where is the 
life insurance? | 
plete, detailed formula. 1 
field of life 


knowing I 


branch today in 


pat, 


mouldered 
cannot give a com 
not, in this 
other, all- 


managers, 


am 
any 
that 


hat 


msurance or! 
would 


guess 


with their intimate knowledge of operations 


and need only compare company 
actions with the spiritual concepts on which 
the Russians 
And they 


Is not 


practices, 


struggle with 
the 


we lean in out 


find will 
the 


em 


They can answers 
that the 


public 


agree, | am sure, answet 
relations as 
the public, 
that the 


automatically 


over-emphasis Ot 


ployee manners in dealing with 


or of the relations message 


publi 


man who buys insurance is 


a leading citizen. 


I will 


program. 


outline a 
principles 
public 


here to 
first 


not attempt 
Acceptance ot 
that 
come up 
I will, however, 
ind 


comes first. Given acceptance, 


relations can with executory 


program reiterate a warn- 

Lite 
\ 

insurance ts big; that has consequences now 
lhe »senatc 1S that will 

consequences commissioners of 1n 

ave to the tact that the 


looking down their throats, 


ing already given, add another 


interested; have 
State 


urance h awakened 


\ 


enate 1s as well 


as those of the life companies. You never, 
the United 


means to get tacts, or 


never, assume that a Senator of 
without the 


them, or 


states 1s 


‘ 


to analyze to get expert help to! 


hire or for nothing This is the first 


admonition 


STOCK REDEMPTION AGREEMENTS 


the surviving stockholders individually pur- 
Nevertheless, in 


many cases the corporate purchase will best 


chase the decedent's stock. 
serve the interests of the parties and, often, 
will be the only practicable method by 
which the buy-out can be effectuated. In 
the present state of the law, the corporate 
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that, in this 
an explosive 
economic-social-psychological situation at 
People are feeling the pinch of costs. 
irked at rising taxes food 
and and liquor and automobiles 
and incomes. With Massachusetts and New 
York adopting the withholding tax, there 
may be but there is residual 
These are a few examples; there 


second admonition is 


world, 


The 
explosive we have 
home. 


They are on 


gasoline 


acceptance, 
irritation 
are sO Many, Many more. 

It is elementary human psychology that, 
in the absence of firm control by reason, a 
free-floating irritation develops a free-float- 
ing aggression which is just itching to find 
a target. In this case, it is a target smaller 
than the but big enough to 
satisfy the aggressive desire to add others 
to the company of misery. The native 
radicalism of Americans is not yet har 
nessed by conformity. 


Where 
The 
itself, 
In our 


government 


can we find a fat cat to kick? 


the 
remember 


question, in 
Let us 
country 


context, 
that newspapers 
would have a radical change 
selection emphasis if people de- 
the 
exposure of 
ruefully 
question 


answers 


or news 
deeds 


the 


remembering good 
the 
politicians 
the 


done 


lighted in 
instead of reveling in 
bad As the 


constituents, 


Sav of 
always is: 
me lately?” 


Some 


“What 


have you for 


However, Americans are practical people 
It and the revelation 
for the life insurance business, 
companies examined 


when time of comes 
life 

positions 
the 
that the 


its 


when the 
have their 


and their consciences and taken neces 


1 am confident 
the public and 


SaTy 


steps, relations 


between will 


insurance 


be good. 


brains that have 


industry gt 


the 
insurance 


In the meantime, 
the life 
greatness will not, 


made ow in 
I know, shrink from the 
their 
they 


welcome 


legal ad- 
the poet 
spur of all 


[The End] 


danger, nor will 


For 


Chapman, 


competent 
should, with 
the 


visers 
“dang ce 
great minds.” 


FUNDED BY LIFE INSURANCE 


Continued from page 350 


purchase will in most cases be 


the particular circum- 
stances in each case must be carefully ex- 


pe rtectly 
teasible However, 
amined so that the problems presented may 
be considered and dealt with at the time that 
the stock redemption agreement is made. 


[The End] 
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Product Liability—1958 


By WILLIAM J. CONDON 


Ur. Condon is a member of the 
York bar and attorney for Swift « 
Company. He presented this annual re 
port, the latest in a long-standing series, 
‘fore a meeting of the Section on 
Food, Drug and Cosmetic Law of the 
Vew York State Bar Association, Janu- 
1959. The report was originally 
published in the May, 1959 issue of the 
Food Drug ¢ Journal 


ry 28 


osmetic Law 


N 1958 we had 
number of 


the past 


approximately the 


Cases as h ive 


Same 
been with us 
several years 
he usual cases involving tood 
netics, explodu g be ttles, bevera tricl 
InoOsIS, there were also cas oncerned 
ith animal feeds, , defective 
mtainers and unwhok igarettes. Our 


f cases, grouped accordi to subject 


follows: 


Detergent Case 


Procter & Gaml 
CH Foop Drue | 
2? 570 (CA-6) 


Unwholesome-Cigarette Case 
Ross Philip Morris ( 


‘oop Druc Cosmetic | 


DC Mo.) 


Foreign-Substance Beverage Cases 


Hamilton v. Pepsi-Cola Bottling ( 
IVashington, D. C., CCH Foop Drue Cos 
Reports § 22,527 (CA of DC) 
Viamt Coca-Cola ttling Company, In 

1. Palm Beach Coca-Cola Bottling Com 

v. Todd, CCH Druc CosMETI 


q 22,534 (Fla.) 


MetTIC LAW 


Foop 
REPORTS 
Coca-Cola Bottlng Company Puerto 
Rico, Inc. v. Torres, CCH Foop Druc Cos- 


metic Law Reports §[ 22,548 (CA-1). 


Product Liability—1958 


CCH 


22,561 


Mighozsi v. Safeway Stores, In 
Foop Druc Cosmetic LAw Reports 
(N. J. Super. Ct., App. Div.) 

Keller v. Coca-Cola Bottling Company, CCH 
Foop DruGc Cosmetic LAw Reports § 22.569 
(Ore. ) 

Cernes Pittsburg Coca-Cola 
Company, Inc., CCH 


Foop Druc 
Law Reports § 22,573 ( Kan.) 


Bottling 
CosMETI¢ 


Bottled-Beverage-Explosion Cases 


Zarling v. La Salle Coca-Cola Bottling Com 
puny, Inc., CCH Foop DruG Cosmetic I] 
Reports § 22,525 ( Wis.) 

Wolf 2 
Foop DruG 


NM; 3.) 
Bornstein 


17) 
bil 


Ry PO! 


Foreign-Substance and 
Contaminated Food Cases 
Rutherford z Vodern Bake» CCH 


Foop 
DruGc Cosmetic LAW Reports § 22,529 (Ky.) 
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Lore 7 De 
Druc CosmMetTi 
(mH. ees. 

Fanelli v 
C( H Foop 
{ 22,547 


Simone Brothers, CCH Foop 
Law Reports { 22,535 
Ct., Richmond Co.). 

Walgreen Eastern Company, Inc., 
Druc Cosmetic LAW Reports 
(DC Conn.). 

Gladiola Biscuit Company, Inc. v. Southern 
Ice Company, Inc., CCH Foop DruG CosMETIC 
Law Reports § 22,567 (DC Tex.). 

Greenberg Lorenz, 178 N. Y. S 
(N. Y. S. Ct., App. Term, lst Dept.). 

Parish Great Atlantic & Pacific Tea 
Company, 177 N. Y. S. 2d 7 (Municipal Ct., 
New York). 


2d 407 


City of 


Trichinosis Cases 

Suhrmann, CCH Foop DrucG 
Reports § 22,549 (Utah). 
Suhrmann, CC Foop DruG 
Reports §{ 22,5 (Utah). 
Suhrmann, CCH Foop Druc Cos- 
Reports { 22,556 (Utah). 

Jewel Tea Company, CCH Foop 
LAW (DC 


Raggenbuck v 
Cosmetic LAW 

Schneider 
Cosmetic LAW 

Bodon v 
METIC LAW 


H 


( 
z 
I 


Golaris v 
DruGc CosMETIC 
Ill.) 


Reports {| 22,558 


Cosmetic Cases 


Jacobson, CCH Foon DrucG Cos- 
Reports § 5 ( Mass. ) 
Brennan v. Shepherd Park Pharmacy, Inc., 
CCH Foop Druc Cosmetic LAw Reports 
§ 22,532 (Municipal CA of DC.). 
Markovich McKesson & Robbins, Inc., 
‘CH Druc CosMetic LAw Reports 
22,536 (Ohio CA, Co.). 
Rogers v. Toni Home Permanent Company, 
‘CH Foop Druc Cosmetic LAw Reports 
22,537. (Ohio). 
Jacquot v. Wm 
CH Foop Druc 
22,538 (Mass.). 


Taylor v 
METIC LAW 


Fx OD 


Cuyahoga 


Filene’s 
Cos METIC 


Sons 
LAW 


Company, 
REPORTS 


Braun v. Roux Distributing Company, Inc., 
CH Foop Druc Cosmetic LAw Reports 
22,539 (Mo.). 

Sutton v. Bonat & Bonat, Inc., 
DruGc CosMETK Law Reports 
(N. Y¥. S. Ct, Queens Co.). 

Steele v. Rapp, CCH Foon Druc CosMEtTIc 
Law Reports § 22,557 (Kan.) 

Zampino wv. Colgate-Palmolive Company, 
‘CH Foop Druc Cosmetic LAw Reports 

22,559 (N. Y. S. Ct., Albany Co.). 

Barnes v. Superior Court of Los Angeles 
County, CCH Foop Druc Cosmetic Law 
Reports § 22,566 (Calif. Dist. CA). 


CCH Foop 
q 22,553 
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Animal-Feed Cases 

Farmers Grain Cooperative v. Fredrickson, 
CCH Foop Druc CosMetic LAw Reports 
q 22,530 (Utah). 

Metz v. Medford Fur Foods, Inc., CCH 
Foop Druc Cosmetic LAw Reports § 22,545 
( Wis.). 

Genrich, d. b. a. Tri County Fur Farm v, 
Medford Fur Foods, Inc., CCH Foon Druc 
Cosmetic Law Reports { 22,546 (Wis.). 


Animal-Vaccine Cases 
Welch Veterinary Supply Company v 
Martin, CCH Foop Druc Cosmetic LAw 
Reports § 22,540 (Tex. Ct. of Civ. App.). 
Canter v. American Cyanamid Company, 


CCH Foon Druc Cosmetic LAw REports 
q 22,541 (N. Y. App. Div., 3d Dept.). 


Drug Cases 

Kent v. McKesson & 
DruGc CosMETIC 
Cm. 2. S: Et 
New York Co.). 

Gottsdanker v. Cutter Laboratories, Inc., 
CCH Foop DruGc Cosmetic LAW REportTS 
{| 22,543 (Calif. Super. Ct.) 

Phipps v 
Foop DruG CosMETK 
(Calif. Super. Ct.). 

Kroes v. Harryman, CCH Foop Druec Cos- 
METIC LAw Reports § 22,551 (Mich.). 

Krom v. Sharp and Dohme, Inc., 


Foop Druc CosMetic LAw Reports 
(N. Y. App. Div., 3d Dept.). 


Robbins, Inc., CCH 
Law Reports § 22,5 
Special and Trial 


Fx OD 


Term, 


Cutter Laboratories, Inc., CCH 
Law Reports { 22,544 


Defective-Container Cases 


Trust v. Arden Farms 
Foop Druc CosMetic Law 
(Calif. ). 


Company, CCH 


Reports § 


Vincent v. Tsiknas 
Druc CosMETK 
(Mass.). 


Company, Inc., 


Foop LAW REportTS 


Defore v. Bourjois, Inc., CCH Foop Druc 
CosMetic LAw Reports § 22,565 (Ala.). 


While the doctrine of res ipsa loquitur was 
discussed in this year, 
it does not seem fruitful to spend a con- 
siderable amount of time in discussing these 
detail. No particularly startling 
departures were noted. 


seven of the cases 


Cases in 


In preceding reports, some mention has 


been made of the growing importance of 
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allergies in the law of product liability. If 
any proof were needed, suffice it to say that 
approximately 20 per cent of the cases in 
this year’s survey involved allergic or hyper- 
kind or another 


sensitive reactions of one 


been our 
terms of 


Previously, it has custom to 


discuss the cases in problems 


which were presented by several cases in 
a particular type or group during the year. 
This year, the cases don’t lend themselves 
o that type of treatment as readily as they 
other hand, 


survey a_ sub- 


vears. On the 
this 
number of 


in prior 


there were in year’s 


stantial cases with very inter 
situations, and 
Many of 
the cases posed quite unique problems, and 
that it would be very 


discuss a number 


esting and unusual fact 


sometimes rather remarkable results 


it Is Our 
fO «€ xplore 


opinion 
fruitful and 


of these cases individually 


Allergy Cases 


Massachusetts case 
There the plaintiff 
head 


result of the use 


Take, for example, the 
f Taylor v. Jacobson 


suffered allergic reaction on her and 


surrounding areas as a 


} 


ot the defendant’s 
that 
years and h< never 


air dye. Che facts 
this 


suffered any 


showed plaintiff had used same 


facts also showed 


s instructions clearly 
indicated that a patch test to determine hy 


made 


must be prior to each 


testified 


persensitivity 


us¢ The plaintiff that she hae 


read the instructions very carefully before 


this particular use, including instruc 


concerning the patc! 

} 
t 
ti 


it 


The Massachusetts 
’s failure to make 


was an abso 


uncommon 


literature on this 


chusetts rule.” In 
other allergy case in addition 
where the 


a demonstrable allergic 


just described, plaintiff su 


reaction as 
sult of using a fingernail kit purchased 
t] 


+ 


the detendant ret 
Wm. Filene’s Sons (¢ 


] Thi 
ie! his Was e Cast 


plaintifi testified that she 


the instructions carefully before using 


product. The instructions included a warn 


ing against continued use ot 


by a person with allergies 
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testified to the 
followed 
that 
tions 


injury to her hands that 
Her dermatologist testified 
she had given a history of skin erup- 


use. 


following the use of perfume and 


mascara. He gave as his opinion that she 
was allergic to the liquid in the fingernail 
kit, that the 


have 


average person would not 


such and that, in his ten 
first 
having a 
this 


trial 


eruptions 


years otf practice, this was the case 


he had ever seen ot! a person 


dermatitis resulting from the use of 


kit. The plaintiff’s recovery at the 
level was reversed by the judicial 


court 


supreme 


and the action was dismissed. 


The court held that plaintiff could 


not recover because testimony 
showed that she 
and the 


applied in her 


Was person 
warranty whicl 

lavor 

product was suitable 

person In reaching 


court reviewed prior 


Massachuse 


and as a result of that review, it 
“\assachu 
tollowing few 
As indicated, the 
the product was u 


\bse nt 


that the 


in the 


person. 


sumption 


presumpnt 
pre ullipt 


plaintiff « 


ot pers 


Supt 
uy 
rtunity 


ribut 
children, claimed 
Is I odosa as aA 


1 


enediamine 
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in the defendant’s hair dye. The plaintiff 
had first purchased the dye in the fall of 
1952. Her beauty 
operator, had conducted the prescribed patch 


sister, an experienced 
test, which was negative, and then proceeded 
to dye the plaintiff's hair. Thereafter, her 
sister had retouched the plaintiff's hair every 
total of about 20 
retouching 


weeks for a 
retouches. The final 
March 31, 1955, 2% years after the original 
The plaintiff's symptoms began two 
a subsequent hospitali- 


five or six 
Was on 


dyeing 
days later and, during 
zation, her illness was diagnosed as “allergic 
periarteritis nodosa.” This is an inflamma- 
tory disease of the coats of the small and 
medium-sized arteries, marked by symptoms 
infection. It is a very rare 


fatal malady, although it was 


of systemic 
and usually 
not fatal in 


The plaintiff the defendant's 
nesses all conceded that had 
before been a reported case of periarteritis 
paraphenylenediamine 


this case. 


wit- 
never 


and 
there 
nodosa caused by 

The plaintiff's action was based 
an allegation of negligence in failure 


hair dve 


upon 
to warn of the presence of a toxic ingredient 
in the dye, to wit, paraphenylenediamine. 
The jury was allowed to that this 
ingredient was the cause of the plaintiff's 
fact that proof was 


inter 


condition from the 
offered that paraphenylenediamine 
known sensitize had 
skin reactions in a number of users. 
this, the court held that the jury 
titled to find that this ingredient caused this 


was a 
surface 
From 


and caused 


Was en- 


particular rare disease. 
this case is 
assignments on 


An interesting sidelight to 
the fact that 
appeal was that the judgment was exces- 
had the plaintiff 


evidence on her and 


one of the 
sive. The jury awarded 
$85,000. The 
suffering was essentially that she had been 
first hospitalized 2% months and had re- 
turned on two or three occasions for blood 
further treatment fo1 
After her hospital 
confinement she bed at home for 
a period of time, during which time there 


ankles, knees, 


pain 


transfusions and 


anemia and chest pain. 
was in 
swelling in her wrists 
and fingers; there was purpura; she de- 
veloped toxic kidney damage; there was 
kidney failure, fever, a failure in the heart, 
root drop, a loss of weight, double vision, 
In ad- 
seizure 


Was 


and involvement of the blood vessels. 
dition, there was convulsive 
while she was in the hospital, and there was 


one 


pleurisy. 
still 
definite 


After three there is some 


“fading 
weakness in her right leg, indicating nerve 


years, 


rash” on her ankles; a 
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damage; a weakness in her left hand; 
muscle wasting in the fourth and middle 
fingers; damage to the kidneys; and dam- 
age to the heart. She was still, at the time 
of the trial, under medication, and the doctor 
felt that most of the symptoms described 
would be permanent conditions. The doctor 
that the probabilities were that she 
would never be able to do the normal 
chores of a housewife. Missouri has a 
doctrine of uniformity which the court ap- 
amount of the 


said 


pies in cases where the 


verdict is questioned. 


Chis doctrine was complicated in its ap- 
plication in this case because of the fact 
that no prior case of this type had been 
before the court or before any other court. 
However, considering all things, the court 
felt that the plaintiff's recovery was exces- 
$20,000, and entered a_ remittitur 
amount, reducing the judgment to 


sive by 
of that 
$65,000. 


Doctrine of Privity 


The doctrine of privity came in for a fair 
amount of discussion during the year. On 
the conservative side is the case of Wolf 
v. S. H. Wintman Company, a Rhode Island 
here the plaintiff and his wife were 
a liquor store. The wife 
injured when a bottle of beer 
was placing in the refrigerator 


Cade 
the operators of 
had 
which she 
in the store exploded in her hand. On the 
trial of the case, it appeared that the plaintiff 
husband and wife were the sole stockholders 


been 


of the corporation which operated the liquor 
and which had purchased the beer 
trom the defendant. The court held that 
the plaintiffs could not recover in warranty 
because there was no privity between them 
and the defendant. Privity 
between the corporation and 
court refused to 
this purpose. 


store 


as individuals 
existed only 
and the 


veil for 


the detendant, 


pierce the corporate 


The courts of Ohio had two cases which 


involved the warranty effects on a manu- 
facturer of advertising 
consumer demand for its product. The first 
of these was Rogers v. Toni Home Perma- 
nent Company, which we had last year at the 
intermediate appellate level. In 1958 the 
Supreme Court of Ohio affirmed the holding 
of the court of appeals to the effect that a 
manufacturer may be held liable to a con- 


designed to create 


sumer On an express warranty in the ab- 
privity of where the 
consumer had relied upon the direct consumer 


sence ot contract, 


advertising of the manufacturer to his detri- 
ment. 
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Later in the year, the Court of Appeals 
for Cuyahoga held, in Markovich 
vw. McKesson & Robbins, Inc., that the manu- 
facturer will likewise, in a similar situation, 
be hable directly to the 
of an implied 


County 


consumer for breach 
warranty as a result of a 


failure to live up to its consumer advertising 


continued in the 
courts of New York City. The Ap 
Term of tl supreme court 
Greenl vw. Lorenz, which we re- 
ported last year 1958 INsuR- 
ANCE LAW JOURNAL), 
dissent by Mr 
that such a radical change in the 
from the 


The assault on privity 
lower 
pellate the state 
affirmed 
(sé ptember, 
but not without a strong 

who felt 
law should 

particularly 
statutory in- 


Justice steuer, 


emanate legislature, 
where it involved a matter of 


terpretation 


Finally, Mr. 


1t all, as We 


Starke, who started 


reporte d last 


Justice 


year, wrote a 


32 page 
entitled 


Tea C 


a municipal court action 
Atlantic & Pactfi 
opinion, 


opinion in 
Parish v. Great 
ynpany. In this which has 
elsewhere characterized as_ reading 


brief,” the 


been 
an app llate learned 
attacked the 


rol every 


“more like 


justice privity requirement 


conceivable angle He con 


inviting the appellate courts, and 


particularly the court of appeals, “to clarity 


he legal atmosphere clouding the subject.” 


It has also been suggested that the learned 
stice was largely responsible for the cloud 

1 1) 

he found around this subject. Els¢ 


New York, the 


no disposition to upset the 


where in lower courts 


showed tradi- 
tional privity requirement as laid down by 


the court of appeals 


\ federal 


tend to a 


court in Texas retused to ex 


lawsuit between two businesses 


the Texas rule which p its an 
Lit 


injured 


consumer to sue Mmanutacturer ¢ ctly in 


s 
warranty in a case involving tood Phe 
plaintiff there was a baking company which 
was suing for consequential damages through 
loss ot produc t because icé sold to it by 


the defendant and used in 


ontained pieces Ot glass 
court felt that the Texas 
privity rule was ingratted 1 


for the protection of injured consumers 


and not as a permanent exception to the 
privity rule (Gladiola Biscuit Company, In 


v. Southern Ice Company, Inc.) 


\ federal 


fused to ex tend the 


Missouri re 
Missouri food-and-drink 


court sitting in 


exception to the privity rule to a case where 
the plaintiff was suing for illness resulting 
from smoking adulterated cigarettes. Here, 
federal court felt that the Mis 


closely and 


again, the 


sour rule Was circumscribed 
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applicable solely to cases involving foods 


and drinks (Ross v. Philip Morris Company, 


Ltd.). 


In 1957 the Supreme Court of Wisconsin 
held a manufacturer of feed for mink to 
be liable without fault for selling such feed 
if it were adulterated within the 
of Section 94.72(14)(b), 
consin. As a result of that decision (Arndt 
Brothers Minkery v. Medford Fur Foods, 
Inc.. CCH Foop Druc Cosmetic LAw ReE- 
{| 22,473) and particular 
adulterant which the 
facturer felt he 
this 
only 


meaning 
Statutes of Wis- 


PORTS because the 


was one against manu- 
himself, 
proceeded to sell his food 
to those buyers who would agree to 
risk and to hold the defendant 
harmless in all respects from liability 


could not guard 


defendant 


assume the 
aris- 


ing from the use of the defendant’s products 


In 1958 the court was faced with two 


cases involving the same defendant and in 


volving sales made subsequent to the adop 


tion of this agreement wherein the indemnity 
agreements were set up by the defendant 


as a bar to these actions Che said 


court 


made in violation of a 


statute or tor performance of an act which 
is prohibited by statute is void and will not 


irced by this court 
whether there is a prohibition and a penalty 

Vedford 
Tri County 


ds, Inc.) 


be ent This 1S 


or merely a prohibition.” (Metz 7z 


Fur Foods, Inc. and Genrich, d.b.a 


Fur Farm v. Medford Fur 1 


Trichinosis in Utah 


W hic h 
unusual 


Chere was a tricl outbreak 
gave the | h vurt rather 
defendant 


laATeE 


problems aul | Veal he 
was aI c I vho < yparel tly had a 
following eat sausage product 
his source of supply 
him that 


it could no long oke the product to the 


called “mettwurst.” 


for the finished produ advised 
is defendant under- 
failed to 
iwh-e1 u r} t 

tl joOugtn empera 


required temperature, 
took finish tl 


raise 


imself but 


trichinosis 


ture t u 1 ty trom 
] 


\ whole host « lits was his reward 


In one « | , reported under the 


ot Raggenbuck 


name 
Utah Su 


preme Court was called upon to review an 


Suhrmann, the 


order of a pretrial judge who had, on his 


1 


motion, ordered the consolidation for 


Chis 


supreme 


own 


trial of 11 suits involving 19 plaintiffs 


order was athrmed by the state 


ground that it 
] 


court on the was within the 
judge The 


that 


discretion of the tria level 


curious thing about the order was 
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the consolidation was to be on the issue ot 
liability only. The judge conceived the idea 
that, following a determination of liability, 
there should be impaneled 11 separate juries 
to determine the sole question ot damages 
A concurring court 
felt that the 
effective to save the 
the courts if it had 

j 


solidation of the cases for all purposes and 


judge in the supreme 
would 
time 


provided for a 


order have been more 


and money ot 
con 
separate 


not required the impaneling of 


damage issue 


juries for the 


The second case, Schneider 2 
was not productive of any particularly un 
usual issue. The plaintiff recovered a ver- 
dict of $2,000, which he thought was 
inadequate but which the court left undisturbed. 


with the Schneider case 
Bodon 7% 


brother 


However, tried 


was the case of Suhrmann. M1 
Bodon 


also contracted 
mettwurst. Mr 


was Schneider's in-law; he 
eating the 


injury 


trichinosis trom 
Bodon suffered some 
was rewarded by the 


$100 led 


and some illness, but 


with a verdict of He appealed 
ground that the verdict was 
With this contention, the Utal 
d The 
Utah 


ground that the 
until 


wry 
on the inade 
court 
long permitted 


judgments on 


statutes had 
courts to reverse 
verdicts were excessive 
1950 that 


inadequacy of dam- 


Was not Warrant ap 


ared for reversing for 
The court had always considered that 
right to reverse for excessive 


right to 


icit in the 
revers¢ con 


trial, 


Was the 
that is, to 


the plaintiff was willing to accept a 


tionally grant a new 
court would deter- 
had 


proble m be tore, 


which the 
Accordingly, although this court 
been with the 
that it had a corresponding implicit 


verdict, 
faced 


to grant a new trial conditionally 


the defendant’s accepting a higher 


which was the amount suggested 
Therefore, the granted 


$400, and thus put it to the 


verdict 
by the court 
an additur of 
would pay 


‘J his 


to decide whether he 
throug! another trial 
yrous dissent 


defendant 
$500 or go 


gave rise to a very VIg¢ 


Mr. Justice Henriod 
fully at the action « the court was in 
denial of a trial 
remittitur 


ground that the 


argued very force 


jury. He felt 
least 


amount 


elftect 
that 


rationalized on the 


while a might be at 
at least included 
that 
additur was 

Moreover, 
he was doubly concerned by the that 
whether or not he 


suggested by the court was 


in the amount determined by the jury, 


selected by the court for an 


without any warrant anywhere. 


tact 
plaintiff had no voice in 
additional sum given by 


would accept the 
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Suhrmann, 


was left to 
within his 


the court. That determination 
the defendant, who thus had it 
power to deny to the plaintiff the new trial 
which this court said by right the plaintiff 
was entitled to argued that if 
the plaintiff is entitled to a new trial, he 
trial with The 
amounted to a new 


have. He 
is entitled to a new a jury. 
court’s determination 


trial without a jury 


Moreover, Mr. Justice Henriod disagreed 
with the court in granting the trial 
even conditionally. He pointed out that 
the court was holding here that the jury’s 
that 


passi m or pre judice 


new 


verdict was inadequate on the ground 
it was influenced by 
Yet it appeared that this was the same jury 

decided the Schneider case at the 
time, and the same court held that that 
jury was not influenced by passion or 
at all. There 
was nothing in the record from which Mr 
Henriod could infer that the jury 
should become prejudiced against this plain 
than against his brother-in-law 


Mr. Justice 
subject of 


which 
same 
Salle 
prejudice in the Schneider case 


Justice 


tiff any more 


mn. 
W orthen 


remittiturs 


concurring opinion, 
felt that the 


and additurs 


] 


whol 
should be reviewed. 
In his opinion, conditional new trials should 
upon the 


but should rather de 


not be conditioned agreement ot 
the defeated party, 
pend upon the agreement of both parties to 
the remittitur or 


additur suggested bv the 


court 


Steele v. Rapp 


In the 
defendant was the operator of a barber and 
sold and 


gallon glass jug of fingernail 


Kansas case of Steele v. Rapp, the 


] 


beauty shop supply business. He 
delivered a one ; 
polish remover to the beauty shop where 
the plaintiff Was employed as a beautician 
\ fellow 

1 


this remover from the glass jug into a 


employee was pouring some of 


container for u in her work, 
slip, it fell to the 
explosion, 
The plain 
nearby, was injured 
by the flaming liquid. The plaintiff alleged 
and alleged further that the 
negligent in that (1) he 
product which was 


smaller 
when she let the jug 
floor and broke, there 
and the liquid burst into flames 


tiff, who was standing 


Was an 


these tacts 
defendant was 
delivered a 
to use in the manner in which the defendant 
should have 
be used; (2) he distributed a product which 
inherently 


dangerous 


knew, or known, that it would 


was imminently and dangerous, 


without giving notice by an appropriate 
label or otherwise of its dangerous quality; 
and (3) he 


for a product 


container 
defendant knew 
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which the 





or should have 


flammable 


The trial court demurrer to 
this complaint, which was overruled by the 
Supreme Court of 
that, on the 


known was a_ highly 


and explosive substance. 


sustained a 


] 


Kansas. The court held 
defendant’s 
operative at the 
injury, had 
with the negligence of 
who had dropped the 


tacts alleged, the 
which was 
plaintiff's 


contemporaneously 


negligence, 


moment ot acted 


+ 


the fellow employes 
bottle. 


elthicient 


The defendant’s negligence was an 


cause because if the plaintiff and 


her fellow worker had been advised of the 
inflammatory and explosive character of the 
product, proper 
could have been taken to handle the product 
The cause Of 


dropping the bottle and, 


precautionary measures 


safely intervening someone 


hence, 


the explosion might reasonably 


anticipated by a prudent per 


defendant’s position 


As Iftl be 


brought rth a very 


expected, 11S 
vigorous dissent. 
re le d 


dissenting justice very 


the technical requirements 
statutes ulatin the 
beauticians 

also was of 

of the plaintiff's fel roppit 
tl bottle to the 1 - al venden 
+ int ' Y 1 1 strotett 


1¢@1 r Lins ) l laintifi 


gon Supreme 
time, in roreig 
case, the 
gon court decided 
uld have no bur 
dence of tampering ond showing 


appearance of the bottle was norma 


] 


esson to whic! 


I referred came about 


oss-eXalmin aitress 


removed and 


not been done 
counsel for the detendant 
handed her a 


had 


examination, 


company ottle 


been removed and 


she promptly identit 
has been su 


testing 


courtroom 


tests which the attorney 


to those 
knows as a matter of certainty will always 


come out as | suppose 
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this double 


goes 
nection with the c<amination 


versary witnesses, 


Malpractice Action in New York 


Finally, | would like 
to the New York case of Ferrara v. Gallu 
chio, 5 N. Y. 2d 16, 152 N. E. 2d 249, This 
was a malpractice action, in no way in- 
volved with product liability 


to call your attention 


However, the 
problem which concerned the court of ap- 
peals could very well arise in cases wherein 
the products of those who are interested in 
might be inv 1. The 


Was 101 


this article claim 


chron liod 1 I 


here n re- 


sulting from excessive X-ray dur 


ing a 
detendant for a 


exposure 


course t treatment adminis by 
bursitis con 


on im 


plaintiff's seemed to 


shoulder Chere 


no quest mcernil the exist 


d tit 


dermatitis, 


yroblem in 
irom the 


OT appeals arose 
fact tha wi ‘ alte 
the dermatitis 


ittorney 


$25,000, $15,000 


rmarked O 


mistake 
treated 


e damage 


owed the 


ancel 


“freedom from mental 


interest 


1 
+} t 


a 





cited for that proposition by the court is 


Prosser on Torts. 


Che dissent, though brief, was fairly vio- 
lent. It was pointed out that the statement 
upon which the cancerophobia was based 
depended entirely upon the plaintiffs testi- 
The dermatologist did not acknowl 
edge having made such a statement to the 
plaintiff. As to the law, justices 
agreed with the majority that the applicable 
that liability for dam- 
a point 


mony. 
these 


rule appeared to be 
ages caused by a wrong 
dictated by public policy or common sense 
However, they were in sharp disagreement 
with the majority as to the application of that 
rule to the facts of this case. They decried 
the fact that the court was allowing dam 
ages based upon mental anguish engendered 
statement as to a 


ceases at 


by a physician’s pos- 
sible development of another ailment. They 


also said 
the unfortunate result of the rule 


announced by this albeit 
claimed, is that a doctor’s mere statement 


decision, dis- 
a possibility is a stepping stone to 
should the patient 
enough to 


as to 
an increased 
claim to be 


recovery 
simply concerned 


suffer worry by reason thereof. 


that “the decision 


into the law a 


They went on to say 
of the majority introduces 
new field of damages for cultivation by plain- 
affording countless opportunities 


unverifiable claims.’ 


tiffs and 
for fraudulent 


It should not be difficult for anyone con- 
injury litigation- 


product 


cerned with personal 
whether it arises out of malpractice, 
visualize the re 


rule 


liability, or whatever—to 


sults which might be anticipated if the 
indicated by this case were to become gen 
eral law and literally applied by the courts 
The thing to fear, of course, is not cancero 
phobia, or any other phobia, as such. What 
most to be feared, is 


is significant, and 


the tendency exemplified by this court, and 
by the Missouri court in the periarteritis 
nodosa and the Kansas court in the 
nail-polish-remover jug case, to treat the 
compensation of injured individuals as their 
obligation, which must be fulfilled 
regardless of existing technicalities in the 
law. Certainly, a study of these cases, if 
not a casual reading, will lead one to recog- 
nize that the trend toward the imposition 
of absolute liability is real, is present and is 


case 


sacred 


now. We need no longer concern ourselves 
so much with what might happen in this 
connection, but rather should re-examine 
very carefully what has happened. 

One cannot read very many of these cases 
without getting the very definite impression 
that the beginning with the 
plaintiff's injury and the plaintiff's damage 


courts are 


and moving trom there to a theory of lia- 
bility will fit in order to permit 
recovery. The likelihood of obtaining a 
reversal of a plaintiff's verdict at the hands 
: more 


which 


and 
The only 
nailing 


of a jury is becoming more 


remote with each passing year. 


way a defendant can be sure of 


down a victory is to keep his trial record 
clean and to receive his justice at the hands 
While the justice 


be somewhat 


ot a jury ot his 
that 


will be at 


peers. 
received at level 


rougl ~ a 


may 
least a semblance of 
justice. Too many appellate courts are con 


cerned with substantial justice at the ex 
justice. Lest this 
permit me to say that, 


“substantial 


pense ol real statement 


create contusion, 
in my opinion, the concept of 
justice” as applied in practice by many of 
delusion. 


most dit 


our appellate courts today is a 
It renders the practice of law 
ficult, 


fundamentals of 


and is contrary to one of the basic 


our society because, in a 


very real sense, it permits the judicial 


government of men, 


[The End] 


branch to act as a 


not laws. 


INCREASE IN ARBITRATION OF CLAIMS CASES 


In 1958 an all-time high of 20,000 cases 
claimed damages of more than 
through the 


Com- 


involving 
$6,250,000 were determined 
operations of the Nationwide Inte 
pany Arbitration Agreement. The Asso- 
[ and Surety Companies 
5,800 


ciation of Casualty 


has reported that the increase of 


cases over 1957 is attributed partially to 


the adherence of new signatory com 


well as to a nominal but 


arbitration by the 


panies, as 
increased use of non- 


signatory companies. 


N. Morgan Woods, 


association’s Claims Bureau, pointed out 


manager of the 
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that “as noted in prior reports, the point 


should eventually be reached where fil- 


ings in arbitration should decrease rather 


than increase. This will be accomplished 


by close attention on the part of the 


signatory company representatives to a 


prime objective of the program—the set- 


tlement or disposition of controversies 


between signatory companies on an am- 


resort to arbitration 


W here all 
Arbitration 


tended to be and is not a substitute for 


icable basis, with 


facilities only other efforts 


have failed was never in- 


settlement negotiations.” 
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a LORIDA—Merely because an insurance 
risk is associated with aviation or ship- 
ping does not exempt it from the premium 
receipts tax, when the risks are located ex- 
clusively within the state. 
Commissioner informed the 
that he had 
contracts covering 
and 


no premium receipts tax had been paid 


he Insurance 
Attorney 
received two 


Gen- 


eral insurance 


“ship repairer’s liability” 


terminal operator’s lability on which 


His question was whether Section 645.09 


(2) of the 


he premium 


Florida Statutes exempted from 
receipts tax all insurance pre 
with 
Section 645.09(2) provided 


miums for industries connected avia- 


r shipping 
“The 


of subsection (1) of this section 


premium receipts tax require 


shall 


apply with respect to premiums col 
for ocean marine or aviation 
ance place d hy a licensee 
Che Attorney General noted a definitio1 
ocean marine insurance whicl ate it 


“Marine 


connected 


Insurance 1S Insurance again isks 


with navigation to which a ship, 


cargo, treight, profits, or other subject of 


an insurable interest may be exposed during 


a certain voyage or for a fixed period of time.’ 


Consequently, the question was answered 
Attorney General 


d out that tl on tot 


the negative 
exempting 


Marine urance¢ 


premium receipts 


mobility subject 


catiol 


futile because insurance would merely 


be written in another jurisdiction 


instance, the risks are located entirely 


within the 


this 
state. There is no indication that 
the legislature intended to exempt insurance 
involved 


Was a 


local risks simply because 


which 
With aviation or 
Florida Attorney 


there connection 


Opinion of the 
April 27, 1959 


shipping 


General, 


Attorneys General 


EBRASKA—Warranties, which guar- 

antee the repair or replacement of 
particular automobile parts, sold by a cor- 
poration to a used-car dealer who in turn 
conveys them to a purchaser, constitute in- 
surance and are subject to regulation by 
the insurance department.—The Director of 


Insurance asked the Attorney General whether 
} 


a transaction wherein the purchaser of a 


used automobile received a contract written 


by a corporation which guaranteed the re- 


pair or replacement ot certain auto parts 


for a specified period of time constituted 


engaging in an insurance business. If 


was such subject to regulation by the in- 


surance department? 


red by the \t 


1 
such 


Botl questions were answe 


orney General in tl attirmative 


ranty O t are usually issued by a 


company to an automobile dealer, who then 


ses this conti ae pal ol 


ie sale of an 


automobile te 


he contract 
] 
| 


generally guarantees t repair or replace 


ment of p 


riod of time 


irticulat pat 1K a spe cified pe 
As a result, tl urchaser can 


be indemnified ag 


alns 


hat Section 
Tt Nebraska, 
his section 
ntract whereby 
urer’ 1 T a 2 
pay money 
act valuable 
‘insured’ or 
happening 
igainst whereby 


beneficiary suffers I 


In this case there would be a considera 


and a 
automobile. 


tion going to the 


hazard in 


Warranty company 


purchasing a used 


he valuable act is that the company agrees 
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to repair or replace parts without charge 
or at a percentage of cost. 

In his opinion the Attorney General was 
careful to that not all agreements to 
repair and replace parts are subject to regu- 
lation by There 


note 


the insurance department. 
are many times when an individual dealer 
or merchant will contract or warrant, whereby 
he guarantees his workmanship and mate 
rials and will replace or repair certain parts 
without charge 

distinguishing feature be 
individual and 
the warranty company contract is the spread- 


The essential 
tween the dealer agreement 
ing of the risk of loss over a great many per 
individuals. Therefore, the Attorney 
was of the that these in 
constitute the 
doing of insurance business.—Opinion of the 
Nebraska Attorney General, May 12, 1959. 


sons O1 
General 
dividual 


opin mm 
agreements do not 


sy EXAS—Commission-taking by an offi- 
cer or director of a life insurance com- 
pany derived from sales made personally by 
the officer or director, of original issue capi- 
tal stock of the company, is prohibited. 

he following question proposed by 
Does Arti- 
Insurance 


was 
the Commissioner of Insurance: 
Chapter 3 of the Texas 
ode prohibit the taking of a commission by 
insurance 


1 _ gm 
ie 3.0/, 


} 


an officer or director of a life 
company, made on the sale of original issue 
capital stock of the company which is sold 
personally by the officer or director? 
Article 3.67 provided that “No 


Insurance 


directo 


licer Of any company trans 


under the 
shall receive any money 


acting business in or organized 
laws of this State, 
or valuable thing for negotiating, procuring, 
recommending or aiding in any purchase ot 
property, o1 
any loan from such company, nor be pecu- 


sale by such company of any 
niarily interested, either as a principal, co- 
principal, agent or beneficiary in any such 


purchase, sale or loan. 


This question 
firmative 


was answered in the af- 
The Attorney General noted the 
that 
not violate the 
not become 


such a commission would 
Statute 


property 


argument 


because stock does 
until after the 
chase has been made and a stock certificate 


issued. 


Volume II, 
porations, page 34 was cited. 
“Stock 


pur- 


Fletcher Cyclopedia of Cor- 
It stated that 
created only by contract, 
in the simple form of a sub- 
There must 
and 
This im- 


can be 
whether it be 
scription or in any other mode. 
be an agreement to take the stock, 
nothing short of this can create it. 
parts to the stock the quality of property 


which before it did not possess.” 


However, the Attorney General pointed 
out that Article 3.67 also prohibits the tak- 


ing of negotiating, pro- 
curing, recommending or aiding” 
sale. An 
preceded by 
limited. 


Was 


a commission for 
in such a 
agreement to take stock must be 
how 
that 
sale neces- 
sarily would include compensation for the 
negotiation —Opinion of the Texas Attorney 


General, \pril 24, 1959 


matter 
commission 


negotiations, no 
Therefore, any 
received as the result of a 


BASIC PLANNING PRINCIPLES IN QUALIFYING LIFE INSURANCE 


FOR THE MARITAL DEDUCTION 


he insurance 
attempt be 
proceeds apart from planning the 
tion of other assets that will be included in 
the gross estate 


the whole 


agents present, I urge 


made to plan insurance 
disposi- 
The lawyer who planned 
should be brought into the 
ure whenever any 


estate 
change is to be made 
the disposition ot the 


msurance 1s to 


msurance, Or new 


be procured, by whomever 


OoOwne d 


lawyers I also 
Don’t try 


will without 


lo you present, give a 


caution and 


to plan an estate 
draw a 
that will be 


particularly 


knowing asset 
included in the 


without 


every 
gross estate, 
what insur 
Consider the provisions of 


part 


knowing 
ance there 1s. 


the insurance policies as an integral 
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Continued from page 359 


of your over-all plan. You can’t plan just 
one estate if you are going to use the marital 
There 


pre bably , two wills 


deduction are always two estates and, 


Finally, all of watch 
And I don’t mean parlor or 
I mean old-fashioned Merlin 


magic always depends upon using the right 


you, your magic. 
magic 


Good 


Stage 
magic. 
magic formula and the correct magic incan- 
tation. In no field the field 
of taxation can it be so tragically true that 
“the spirit killeth but the letter giveth 
life.’ So always remember that if Merlin 
had incantation 

whammo! 


so much as in 


one word wrong in his 


the magic didn’t work 


[The End] 
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Health Insurance Picture 


Dickerson. Rich- 
[llinois. 


Health Insurance. O. D. 
ard D. Irwin, Inc., Homewood, 
1959. 500 pages. $6 


The desires for self-preservation and se- 


urity are as old as man’s history itself. 


Cc 
] resulted 


in a 


ut in the recent past they have 


new force of significance in modern 
economic, social and political fields—health 
- little 
insurance in 
and by textbook 
this book has de- 


compre- 


hus far, relatively atten 
health 


institutions 


Imsurance, 


tion has been given 


educational 
The 


signed it to 


author of 
meet the 
level text in the 
make it 


writers 
need for a 
hope that 
for health 


hensive college 
“it will help 


msurance now 


possible 
to take its rightful place in 
curricula of higher institutions of learning.” 
parts. The 


Insurance in the eco 


The book is divided into four 


firct 
Hrst 


discusses health 


and social framework of society, de- 


nomi 
fines the problem of poor health and examines 


what may be done about it, introduces 


many general principles and briefly surveys 


available to meet the 
] 


the types of insurance 
Part 
able for meeting the costs of medical care, 
and Part III 


marily 


risk I] discusses the coverages aval 


describes the coverages pri 


] 
} 
I 


designed to meet Oss ot 


imcome, 
including social insurance Che fourth 

covers the most significant functions of he: 
insurance carriers: underwriting, rate-making, 


distribution and regulation. 


held of 


reserves, <¢ lain 5 


Thus the entire health insurance 
It pro- 


income and 


is generally covered in one volume 


vides an over-all treatment of 


medical care issued on 
and individual 


and by 


coverages group 
insurance compantes 


Blue Shield 


bases by 
Blue Cross and 


organizations, 


Books and Articles 


book’ 


TEX. 


Although the 


serve aS a college 


purpos¢ is to 
its comprehensive 
nature will make it of value to professional 
educational training pro- 
administrators, 


programs, company 
hospital 


and students of medical 


grams, physicians, 
government personnel, 


economics and social security 


Estate Planning 

Wormser’s Guide to Estate Planning, René 
\. Wormser. Prentice-Hall, Inc., 70 Fifth 
Avenue, New York 11, New York. 1958. 
175 pages. $4.95 
René A 


prominent 


Wormser is an and 


subyje ct ot 


he sub- 


attorney 
writer on the estate 


planning. In tl ‘kk he treats t 


ject from the view of the father of 


a lily, st ting how he can best organ 
the benefit of the 


family under the pressures of today’s eco- 


nomic conditions. He deals primarily with 


objectives, stating If you don't 


where you want to go, it’s hard to get there 
you know where you want to go, experts 

ei sa ; : 

generally tell you how 

‘he author contends that the 

most difficult investment problems 


young tather 


has the 


because of rising living costs and heavy 


income taxes. He cannot immediately plunge 


into equity investments. His first concern 


must be life insu “The smaller 


tortune, the more isurance yo 
The author advises 

vest, apart from cash ves, In 
successtul and gro enterprises, 
shows in this book how lect them 
book reports that 


vestment 


real s not the in- 
ing father, unless it be 


well-selected home, 


for the you 
in his own which can, 
in itself, reflect inflation and grow in general 


value 





Wormser insists that “to plan intelligently 
for your wife, you must know what kind 
of a wife you have [financial wise]” and 
offers objectives in planning for that type 
of wife. He also offers coverage on such 
other subjects as these: where to get spe- 
cialized help, objectives for your children, 
how to preserve a family business for the 
family, planning a substitute occupation upon 
retirement, objectives for the charitably in- 
clined and 


policies. 


how to fix sound investment 
He explains a multitude of tax- 
savings methods in estate planning and shows 


should be 


paration for planning 


how an estate analyzed in pre- 


entitled “Some 
Estate Plan 
and an index. 


There is a supplement 
Exercised in 


ning in the Face of Inflation” 


Cautions to Be 


Selling Through Surveys 


Insurance 
Robert G. Mielke 
Inc., 1142 North 
apolis 6, Indiana 
$3.50. 


Surveys Business Personal 
Rough Notes Company, 
Meridian Street, Indian 
Fourth edition, 1959, 271 


pages 


reading 
Casualty 
com- 


book, which is suggested 
Chartered 


Underwriters 


This 


for the Property and 
been 
latest 


have 


examination, has 


to contain the devel 


that 


pletely revised 


opments on been 


new policies 
introduced since 1951. The author, manager 
of the London Group, Akron, 
Ohio, discusses both business and personal 

outlining the that 
should follow In addition, he re- 


views the policies that an agent might sug- 


Phoenix of 


surveys, various 


steps 


agents 


gest in his report, and offers a number of 
ways to reduce or eliminate the 
lower 


risk’s rated 


hazard in order to secure rates 


Six chapters are devoted to auditing vari 


ous and 
Considerable 
to the 


means Ol 


policies; another discusses life 
accident and health insurance 
emphasis is given by the author 
ot the 


increasing 


use 
survey technique as a 


sales 


$100,000—Target for Security 


Life Insurance and How to Use It. William 
J. Casey. Institute for Business Planning, 


Inc., 2 West 13th Street, New York, New 


York. 1959. 228 pages. 

New York 
$100,000 

capital—has to be the target if family secu- 


a member of the 
bar, believes that a six-figure sum 


The author, 


rity is to be maintained in a growing econ- 
omy in the face of inflation 
family, he 
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For the average 


will be the 


states, life insurance 


source of the 
intended to 
ance can be used and can best be arranged 
family, investment and 


major required capital. His 


study is show how life insur- 


to solve business 
probl ms 


Military and Foreign Policy 


The Constitution and the Common Defense 
Walter Millis. The Fund for the Republic, 
Inc., 60 East 42nd Street, New York 17, 
New York. 1959, 48 pages 


This pamphlet examines the way in which 
history has modified the institutions of mili 
tary and 
relevant p1 


re-examines the 
ovisions of the Constitution and 
whether further institutional de- 
velopment might be necessary or desirable. 


foreign policy, 


considers 


It is part of the study of a larger question 
Fund for the Republic has 
devoted much discussion: What are the im- 
plications for our free society of the prob- 


to which the 


lems of foreign and military policy 


The author, a student of military history 
and foreign affairs, first 
tutional position and its theoretical bases 
Then he discusses various innovations which 
been proposed for improving policy 
formulation and for enlightening those 
do the formulating. 


defines the consti- 


have 
who 


The problem of adequate foreign-military 

revolves around 
and the Presidency, the 

Although opinion may differ about 

the relative importance of and the 

effects oft their interaction, the 

portance and power of the 


policy two poles—public 


opinion author 
feels. 
each 
growing im- 
President cannot 
seems likely that 
field of foreign-military 
must 
Presidency in tl 


be ignored. “It sound 
innovation in the 
from a 
lis light, 


greater than any 


policy formulation 
study of the 
institution 


proceed 
as an 
man 
through 


already 
be, rather than 
older human President as 
an executive agent for a people which com- 
mands and controls him.” 


who heads it can 


concepts of the 


ARTICLES 
Articles of 


interest in other 


legal publications 


Reluctant Medical Witness . .A phy- 
sician who occupies a high standing in his 
profession trequently shuns the examination 
or treatment of injuries or diseases that are 
likely to become the litigation. 
Why? Because of the possibility of being 
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Usually the 
time 


involved in the trial process. 
waste of 
waiting to be called to the witness stand; 
and once upon it the attempt to stretch his 
personal and ethical judgment to the break- 
ing point begins. Then follows the harrow- 
ing cross-examination which tries to question 


his opinions, motives for appearing and pro- 


ordeal involves a lengthy 


fessional qualifications. 


Notre 


many 


In this article from the Dame Law 
yer, the author presents the 
for the reluctance of the expert medical wit- 
ness to testify. Also, he discusses the pres- 


ent inadequate methods of eliciting testimony 


reasons 


from such witnesses, especially the use ot 


the hypothetical question 


The best way to bring the greatest pos- 
assistance to the 
testimony. 


sible degree of medical 


judiciary is to abolish partisan 
Let the litigants agree as to what experts 
will serve; and if no agreement is reached, 
let the 


experts 


court appoint the experts. These 
would have the opportunity to ex- 
amine the defendant and submit a joint 
report; if not, both a minority and a major 
could be submitted. However, 


from 


ity report 


neither litigant would be precluded 


introducing his own controvert 


neutral 


expert to 


the findings of the 


group 


New York 


a pr yssible solu- 


An experiment conducted in 


the author as 


is offered by 
tion. A 


and bat 
of obtaining 


conference of the medical societies 


associations was held for the pur 


pose a source of reliable medi- 


cal opinion in personal injury cases. The 


basic idea was to set up groups of neutral, 
outstanding physicians in the several branches 


These 


to make examina- 


ot Spe cialized medicine. men would 


be available to the court 


tions of litigants, submit their findings and 
\ special officer of the 
and mai 


testify if need be 
court was appointed to administer 


tain the various reports and findings 


this project are reported 
Medical 


court 


The results of 
to be fact-finding has 
li 


impressive. 


been improved, congestion relieved 


and the hypothetical question virtually abol 
ished. An example of successful interpro- 
Broderick, 


Witness 
ttre Dame 


fessional cooperation has arisen 
“The 


Some 


Physician as an Expert 
Aspects,” A 


Psychological 
Lawyer, March, 1959 


Products and Allergic Customers 


There is a definite trend to allow recovery 
under the theory if the 


can indicate a definite class of allergic users 


warranty 


However, in many jurisdictions only normal 
persons are within the scope of the war- 
ranty. Dix W. Noel points out in an article 


Books and Articles 


plaintiff 


in the Vanderbilt Law Review that in these 
jurisdictions the courts were considering an 
isolated sensitivity to the product, and not 
an allergic class of persons. Where a sen- 
sitivity to a product is peculiar to the plain- 
tiff, there is almost no authority that the 
sustained is within the [ 


injury scope of 


varranty 


The author shows that the duty to warn 


an allergic vendee will arise where scientific 
experts or industrial experts know that a 
group of suffer harm 
warned of the involved in 
there is a 


present, 


significant users will 
dangers 


W here 
th 


ie danger 


unless 


pi duct 


the use of the 


general awareness of 


“the knowledge, or means of knowledge of 


the particular seller would not be essential 


to liability, for the responsibility for breach 


’§ warranty is a strict one, not based on 
scienter or fault.” 


both landmark and 


\ multitude 
present, wht h deal witl allergies of prod- 


and 


Ot Cases, 


uct users are discussed analyzed. To 


distinctions, the considers ai- 


a particular 


make article 


lergies which are peculiar to 
plaintiff and those involving a definite class 
; botl from the and 


ot persons, Warranty 


negligence viewpoint 


Che burden of pr 
Allergy cases 


Cé nside rable al 


portant 


} 
I 


Chere is 


sumes < roduct user to be normal, 


putting manutacturer or 


seller to shoy hat tl resulting injury 


occurred because vendee’s or user’s 


ingredient 


peculiar set 
in a product 
similar injuri 
by expert testimony igredient is 
known to harmtul results to a dis- 


cernible group 


In manufactur 


rmal pers 
committed 
} } f 
inormMmal ew 


ne expens« 


adequate 
expected te 
class of users. Su 
accepted 
tend 
bility for breach of w: 
Duty to Warn Allergic 


l’anderbilt Law Review 


vould not 


It is the majority 
nor the wite 
tort action 


Spouse v. Spouse 
that 
maintain a personal u 


view neither the husband 


may jury 
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against the other; however, there is a sub- 
stantial minority of jurisdictions which al- 
lows such actions. In this article the author 


presents an exhaustive review of the case 


law on this subject. Such questions as the 
availability of civil remedies of one spouse 
against the other and the liability of the 
employer if no action can be maintained by 
the injured against the 


spouse employee 


spouse are extensively discussed in light 


of the applicable case law. 


The author notes that there is usually no 
distinction made by the majority or minority 
views between intentional and careless con 
duct, or between antenuptial and postnuptial 
conduct in regard to events occurring during 
the marriage. 


In recent decisions, the author points out 
that there has been a distinct trend to allow 
an action which is based on respondeat su- 
perior against the employer of the 
causing the 


spouse 
injury, even though no action 
would lie by the injured spouse against the 


other 


The 
discussion of the 
and 


author also goes into an extensive 
women’s 
this area, 
maintain a cause of 
action against the other depends largely on 
statutory construction. Again, the jurisdic 
tions are divided. The majority view main 
tains that such statutes should be strictly 
construed, while holds that 


they should be construed 


various married 


acts related legislation. In 


whether a spouse Can 


the minority 
liberally 


\t common law the primary reason fo1 


not allowing a action between 
conduct was the 
cept of the unity of husband and wife. Re 
garding this idea, the author believes that 


“Where a statute does not forbid or clearly 


cause oO! 


spouses tor tortious con- 


preclude tort actions between spouses tor 
personal injury the judicial approach should 
be that the unity concept of husband and 
wife has ceased to be a legal concept in 
matters affecting the person as well as in 
matters affecting property, and that intet 
ests Of a spouse in the redress of injuries to 
the person should be given 
less than interests in the protection of and 


recognition no 
redress of injuries to property. The perti 
nent question should be whether there is 
unprivileged conduct tortious in character.” 
‘McCurdy, “Personal Injury Torts Be 
Spouses,” Villanova Law Review 
1959. 


tween 
Spring, 


MacPherson Rule Invades the Air Age 


. . »« In this article the author discusses 
and compares the American, Canadian and 


British Commonwealth cases dealing with 
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the liability of aircraft overhaulers and 


manufacturers for negligent design, con- 


struction and overhaul which result in 


damage to immediate vendees, remote vend- 


ees and third persons. 

The MacPherson doctrine and its implica- 
dealt they 
apply to the cases considered. The author 


tions are extensively with as 
feels that as a matter of social policy, lia- 
bility should be, and has been, placed upon 
the manufacturer who best avoid the 
The manufacturer can include the 
cost of the requirement of “due care” in the 
price of its product which is ultimately paid 
by the public and the federal government. 
However, at a casual glance it might appear 
that the MacPherson doctrine should not 
be applicable to the medium of air trans- 
portation because of the constant improve- 
ments in order to meet competition and to 
solve unforeseen aerodynamic problems.— 
Murray, “Aircraft Manufacturers’ and Over- 
haulers’ Liability for Defects in Construc- 
tion, Design and Overhaul—The Extension 
of the MacPherson v. Buick Rule from the 
Terrestrial to the Celestial,” Untversity of 
Viami Law Review, Winter, 1958. 


can 


defects. 


Legal Problem of Low-Back Injuries... 
Accidents or injuries involving the lower 
back, or to be more specific, the lumbar 
discs, frequently give rise to litigation. At 
the outset of his article the 
author points out that there is a great ab- 
pathological 
processes and the pain mechanisms which 


interesting 


sence of knowledge of the 


give rise to low-back pains. 


In this article the ruptured-disc syndrome 
is fully explained and the author, a doctor, 
discusses a typical case which demonstrates 
the medical and legal complexities involved 
in it. 


The medical examination involving such 
a case is explained in detail, as well as what 
happens after treatment 
are completed. 


examination and 


In addition, the case is followed through 
litigation, with the author’s account of how 
he was briefed by counsel before trial. 

The author states that his role as a wit- 
ness was not as harrowing as he was led to 
believe it would be. 
out that as a physician he would prefer to 


However, he did point 


be a witness for the court; as a lawyer he 
would prefer to have outstanding medical 
men in court as members of impartial medi- 
cal panels.—Frankel, “Low Back Injuries— 
The Ruptured Disc Syndrome,” South Caro- 
lina Law Quarterly, Winter, 1959. 
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Automobile Liability Rates 
Revised in Pennsylvania 


} 


changes on automobile liability in 


private cars in Pennsylvania will 
state-wide increase ot 


yproximately 17 per cent 


an average 


Smith, Pennsylvania Insuran 


May 12 


revisions of 


Francis R 
ounced 
had approved of the 
bility rates that 
tional Bureau 

their filing of 


represents 179 co 


Commissioner, ant that 
auto 


proposed by 


proximately 28 per 


Che revision will l at or commer 


cial autos and trucks be increased ap 


proximately 12 per cent. Garage rates will 
also be increased in the area of 16 per cent 
Auto owners who qualify for 


will still enjoy 


farmer rates 
discount of approximately 
30 per cent from the rates that would othe 
WI1S¢ 


apply to t rivate passenger cars 


because of favorable experience 
In conjunction with the rate adjustments 


pr inted 


ing number of accidents, spi 


Commissioner Smitl 


costs, jury awards, the expensive 


} 


modern autos, increasing medical « 


general inflation as the contributing 


1 


Che Commissioner also noted th: 
on the highway can _ substantially 
automobile insurance c 
method of rewar¢ 


He | roposed 


considered | 


the National 


writers a merit-rating plan which 


Bureau of 


safe drivers with rate reductions and 


let the 


ward 


unsate drivers experience ri 11 


creases 


State Department Rulings 


It was pointed out tl 


prehensive rates will not be affe 


adjustments Premiums for auto- 


mobile physical 


current 
damage coverages had been 


revised an ff i December 8, 1958 


National 
Automobile i. I it ation, and 


Chis revision was requested | ¢ 


were In 


ncereases 


California to Hold Hearings 
on Workmen's Compensation Rates 
California 


MeCon 


hanges mm the 


Public hearings 
Insurance 
nell t 
classificatior tt id premium 


and the ystem of it rating regarding 


rates 


workmen's c nsation insurance and em 
lial which 1s inci 


} 


nearimyes 


ployers’ urance 


mence il < I 
Los Angeles office. 


These pre 

by the 

One 

mum ry 

average 

of EZ 

would | 

be exclusive ot the effect ot pend 


ic! ould increase ¢ mmpensat 


(Continued on page 391) 
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Insurance Agents Must Be Organized 
on State- or Company-Wide Basis 


On April 3 the National Labor Relations 
Joard in The Life Insurance Company of 
ginta and Insurance Agents International 
AFL-CIO (123 NLRB, No. 75) re 
affirmed its decision in Metropolitan Life 
Insurance Company (56 NLRB 1635), in 
whi the 


| 
I 
l 


£7 
nion, 


absence 
appro 
priate bargaining units for insurance agents 


that in the 
the only 


Board found 
i unusual circumstances 
are on a state-wide or company-wide basis 

‘I he 
unit 
organization 


union, in its 
which was 


petition, requested a 
upon its extent ot 
the employees of the 


In fact, the union con- 


based 
among 
insurance company. 
ceded that it wanted a city-wide bargaining 
unit because it didn’t have the facilities to 
and employees on a 


campaign organize 


broader basis 
It was noted by the Board that all of the 


insurer's operations were conducted on a 


state basis because of state regu 
Also, it was that the 
agents covered by the union’s petition were 
employed in the department of the 
that this department 
four field Vir- 
had 254 premium agents 
that were distributed throughout 18 district 
It was further noted that the duties, 
regulations, benefits and hours of 


state-by 
lation. observed, 
agency 


insurer and was oO! 


ganized into divisions. In 


ginia, the imsuret 


offices. 
working 


these various agents were unitorm, 
men on the Board, Chair 
and Members Rodgers and 
concluded that it was precluded 
from giving controlling effect to the union’s 
extent of organization because of Section 
9(c)(5) of the NLRA. The union did not 
that an organization of the insurance 
agents on a state-wide basis was not prac- 
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Three of the 
man leedom 


Jenkins, 


show 


men on the Board, Leedom 
and found that the unit 
by the union did not satisfy the Metropolitan 


standard. 


Member 
the dismissal of the petition, but on different 
grounds. He did not see fit to reaffirm the 
Vetropolitan case noted that in the 
decision the Board considered the steadily 
growing organizational efforts among in- 
and that this showed 
that provisional units less than state-wide 
collective 


ticable Two 


Rodgers, desired 


Fanning concurred specially in 
and 


surance agents fact 


are unnecessary to make bar- 
gaining reasonably possible under ordinary 
conditions. He pointed out that the record 
in this case did not support the prediction 
in the Metropolitan case as to the extent ot 
Also, 
that the extent of organization was the con- 
trolling factor in the Metropolitan case and 
that this decision has been a major obstacle. 
stated by Member Fanning that 
“T would apply to units of insurance agents 
the same criteria of appropriateness the 
Board applies to units in retail establish- 
such as, the administrative structure 
Kmployer’s operations, geographical 


organization among insurance agents. 


It was 


ments, 
of the 
separation, centralization of operations, in 
terchange of personnel, uniform wage duties, 
and working conditions.” However, he con- 
curred in the unit 
sought by the union did not conform to an 
administrative division ot the 
ganization, and that the wages, duties and 
working conditions were essentially uniform 


throughout the insurer’s organization. 


It has been reported by the AFL-CIO 
News that a new AFL-CIO union, the In 
surance Workers International 
recently created in Chicago. The new union 
has a goal of organizing a jurisdiction con- 
taining nearly 1 million members. 
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PERSONS AND EVENTS 


V. J. Skutt, president of the Mutual 
Benefit Health and Accident 
tion, was elected president of the Health 
Insurance Association of America at the 
annual meeting in Philadelphia. Mr. Skutt 
succeeded Travis T. Wallace, president 
of the Great American Reserve, Dallas, 
Other 


were 


Associa- 


‘Texas. officers chosen at the 
Millard M. Bartels, vice 
Dutton Stahl, secretary; and 
Leslie P. Hemry, chairman of the public 


relations committee. 


meeting 
president; 


Che Society of Chartered 


Underwriters will hold its 


Prope rty 
and Casualty 
annual meeting and seminars at the Am- 
Hotel in Los Angeles on Sep 
tember 16, 17 and 18. 


bassadk Tr 


Merlin J. Ladd of Boston has been 
re-elected president of the National As- 
sociation of Insurance Brokers. Ira S. 
Brander of Los Angeles and Frank E. 
Mueller, Ty ot Chicago retained their 
Also re- 
taining his post as secretary was Barclay 
Shaw of New York. Treasurer-elect is 
John T. Harrison, Jr., of New York. 

The 
tional 
\gents has 


positions as vice presidents. 


Committee of the Na 
Mutual 


scheduled a 


Agents’ 
Association of Insurance 
meeting with 
company officials to discuss the growing 


impact of automation on the insurance 


business. Chairman of the association's 


Over 500 delegates representing 257 locals 
Agents International Union 
and the Insurance Workers of America 
ratified the agreement 
months of negotiation. 
seventh 


of the Insurance 
after several 
This constitutes the 
AFL and CIO 
unions and organizing committees since the 
December of 1955. 


unity 
merger of former 


big merger in 


Suicide or Accidental Death— 
Question for Jury? 


On May 18 the United States Supreme 
Court in Dick v. New York Life Insurance 
Company, Dkt. No. 58, ruled that the Eighth 
Circuit improperly held, under the evidence, 
that it was error for the trial court to have 
submitted to the jury the question of whether 
an insured had died as a result of suicide or 
accident. The evidence showed that there 
was one wound close to the insured’s heart 


The Coverage 


\utomation Committee is George R. Mc- 
Kiever of Miami. The meeting is sched- 
uled for June 30 at the Shoreham Hotel 
in Washington, D. C. 


At the Thirty-first Annual Meeting of 
the Association of Casualty and Surety 
Companies Charles J. Haugh, vice presi- 
dent of The Travelers 
pany and The 


Insurance 
Trave le rs 


“_om- 
Indemnity 
Company, was elected president of the 
Elected vice president was 
J. Victor Heard, chairman and president 
of the America Fore companies of the 
\merica Fore Loyalty Group. J. Dewey 
Dorsett, who has been general manager 


of the 1944, 


association. 


association since Wwas re 


elected to that position 


The Third 


American 


Conference of the 


Salety 


Annual 
Driver and Education 
17-20 at 


Ke llogg ce 


will be 
Michigan State 


ter. During the 


Association held June 
University’s 
meeting the 


+ 


be shown the lates 


niques 


will 

and the details of 

famous driver education program. 

ernor G. Mennen Williams of Michigan, 
ill be the teatured speaker at the con 


ference banquet on June 19 


Walter F. Brooks has | 
Deputy Superintendent of the New York 
He will be 


State Insurance Department. 
Albany 


in charge of the omice 


and another in his head \ jury verdict in 


the trial court was returned in favor of the 
beneficiary under the double-indemnity pro 
two p Double 


was not pavable under the 


vision of licies indemnity 


policie S in Cas¢ 


of death resulting from self-destruction. 


carried the case to the 


ding tl 


ould not deny her a 


Che beneficiary 
Supreme Court, conten at an appellate 
court ¢ trial by 
where there was evidet Py he rec 
with accidental death; where a jury 


found that the 


yury 
rd con 
sistent 
had 


and where the 


death was not suicide 


trial judge had refused to set 


aside the verdict of the jury. It was further 


beneficiary that the appellate 


not have the right to refuse to 


argued by the 
court did i 
follow North Dakota law (which for more 
than 50 years has held that the 


suicidal is for the 


questior 
of whether a death 1s 
jury) where there is evidence in the 


with 


record 


consistent accidental death, and that 
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the appellate court acknowledged that such 
evidence was present. 


Justice Frankfurter delivered a dissenting 
opinion dealing with the Supreme Court's 
review of cases turning solely on questions 
of fact, and review of “the record in disre- 
gard of the reasoned assessment of the evi- 
dence by the Court of Appeals.” He quoted 
from the Evarts Act (passed in 1891) which 
states that in diversity cases “the judgments 
or decrees of the circuit courts of appeals 


shall be final.” 


He said “Tt ts the business of 


Courts of 


staple 
Appeals to examine 
To undertake 
an independent review of the review by the 
Court ot 


records for 
the sufficiency of evidence 
Appeals of evidence is neither out 
special aptitude 


Such disregard 


function nor within our 
through constant 
judicial administration is empha- 
sized by the fact that the 


Court ot 


practice 
of sound 
judges of the 
Appeals are, by the very nature ot 
deal, far more 
with evi- 


and determin 


the business with which they 


experienced than we in dealing 


dence, ascertaining the facts, 


ing the sufficiency ot evidence to go to a 


regard 


be paid to the weigh- 
and 
drawn therefrom by these experienced judges, 
said that 
their 


jury If due 


ing ol conflicting evidence interences 


can it be tairly there was no rea- 


justification for conclusion and 
that their judgment was baseless? If not, 
we should leave undisturbed the judgment 


After 


soned 


below all, we are reviewing the 
judgment of the Court of Appeals, and it 1s 
its judgment that must be subjected to the 
reason, Whether we 


with its evaluation of the evidence, 


rule ot agree or 
disagree 
a tolerant judgment can surely not conclude 
that it fair, judicial 


determination. If we are to 


does not represent a 
consider the 
merits of the case, | would affirm the judg- 


ment of the Court of Appeals.” 


Sonic Boom Damage Claims 
Continue to Increase 


Window-rattling and plaster-cracking sonic 
and promise to 
Top Air Force men have stated 
heard anything yet. The 
Air Force now has 32 bases in this country 
with planes that can booms 
while in level flight. 


numbered only 25, and two years ago just 15. 


booms are on the increase, 
get worse. 
that we haven't 
cause sonic 


\ year ago these bases 


The Wall Street Journal has reported that 
in fiscal 1958 the Air Force was confronted 
with about 350 claims which totaled approxi 
mately $50,000. 
claims were so few that figures weren’t even 
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In the previous year the 


tabulated. The Navy has also been visited 
with an increasing amount of claims. In 
fiscal 1958 they had 68 claims which totaled 
$10,201, while in the previous year only 20 
claims totaled 
$2,000, 


close to 


were made which 

San Francisco, California, recently under- 
went a bombardment which a 
claims officer for the military estimates may 
result in about $30,000 worth of claims. The 


Air Force considers that some of the claims 


three-day 


it has received on this occasion, and others, 
An example: One 
woman near Seattle, Washington, maintained 
that blew out 
radio, killed her baby 


are highly imaginative. 


sonic booms tubes in her 
rabbits—and caused 


her chickens to lay eggs the size of marbles 


Supreme Court Docket 


Gamble Distributing 
634 


Procter « 
Dkt. No 


this case on May 25. 


Sheptur z 


Company, Certiorari was 


denied in The case 
Was reporte d in the Fe bruary, 1959 issue ot 
this JOURNAL at 144, and 


March, 1959 issue at page 208. 


} 


page also in the 


lant v. Mutual Benefit Life Insurance Com 
pany, Dkt. No. 824—On May 25 certiorari 
decision of the Third Circuit 
(which affirmed the judgment of a district 
court) was denied. This case was reported 
in the May, 1959 issue of this JouURNAL at 
page 320. 


Federal Trade Commission v. Travelers 
Health Association, Dkt. No. 836.—On May 
18 the Supreme Court granted certiorari to 
Eighth Circuit in 
May, 1959 issue of this 
Jou RNAI reported at page 319, 


to review a 


review a decision of the 


this case, which the 


Holeman v. Louisville and Nashville Rail 
road Company, Dkt. No. 840.—Certiorari to 
review a decision of the Kentucky Court of 
Appeals was denied on June 1, The case, 
which was reported at page 757 in the No- 
vember, 1958 this JOURNAL, con 
cerned an employee who was killed and his 
wife injured as a result of the derailment of 
a train. The railroad absolved 
liability for ordinary 


issue of 


Was Irom 
negligence because of 
the assumption-of-risk provisions contained 


in the passes held by the employee. 


Pryor, Dkt. 
denied on June 
decision of the Tenth Cir 
district court’s judgment. 
An employee was injured while working on 


Moore Corporation v 


Lee C 


No. 
8 to 


cult 


852.—Certiorari was 
review a 


reversing a 


an oil-well drilling rig, and suit was brought 
by the insurer of the employer against the 
manufacturer of the oil mast. The appellate 
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court held that there was a permissible in- 
that a failure of the weld caused 
the drilling mast to collapse under the pres- 


fe rence 


sure of an ordinary operation, and that this 
was a question of fact for the jury. It had 
been argued that the appellate court failed 
to apply Oklahoma law in this case; that is, 
when the only inference which could 
been drawn was that the alleged defect was 
not the cause of the 


have 


injury, a directed ver 
This case was digested in 
the March, 1959 issue of this JouURNAL at 
page 206 


dict was proper 


Vessina v 
No. 863 
the Second Circuit was denied on June 1 
Reported in the March, this 
JOURNAL at page 206, the appellate court said 
that a manufacturer owed no duty to a re 
mote user of 


Clark Equipment Company, Dkt 
Certiorari to review a decision of 


1959 issue of 


a product beyond the duty to 
keep the articles free from hidden defects 
It also stated that liability for obvious de 


fects or obvious dangers was a question to 


be resolved by the legislature, not the courts 


Haney, Dkt 


certiorari has been 


Phoenix Insurance Company v 
No. 910 A petition for 
hled to review a decision of the Mississippi 
Supreme Court, which affirmed a trial court 
decision In this case, the 

nds that 
institute an 


declaratory 


company 
insurance 


con 
where fire companies 
action in a federal court for a 
judgment of nonliability undet 
certain policie s of insurance, and such action 
proceeds to final judgment without a counter 
claim being filed by the insured seeking to 
recover the polic V proceeds, the federal court 
judgment is res 


judicata of the insured’s 


claim Che company urther contends that 


the insureds are thereafter 


l3(a) of the 


precluded by 


Rule Federal Rules of Civil 


Procedure from maintaining an independent 


action in a state court for such proceeds 


New York Court of Appeals Upholds 
Maximum Negligence Fees 


New 


courts to 


Che highest 
held the 


amount of money 


court m 


York has up 
power of the limit the 
lawyers may collect from 
their clients in contingent fees in negligence 
cases \ schedule of maximum 
established for Manhattan and _ the 
by the Appellate First 


ment, and has been in effect since 1953/7. 


tees Was 
> 
Bronx 


Division, Depart 


The Daily Record has recently reported 
that the power ot the courts to set such a 
schedule was challenged by a group of law 

New York City, who contended 
court could not 


The 


vers trom 
that the 
conduct 


regulate protes 


sional state supreme court 


The Coverage 


Microfilms 


of 


Prior Volumes of 


The Insurance Law Journal 


Available to 
Regular Subscribers Only 


Address inquiries to 


UNIVERSITY MICROFILMS 
313 North First Street 
Ann Arbor, Michigan 


had thrown the 
the power ot the courts 


fee schedule out as beyond 
to establish. This 
action was sustained by the Appellate Divi- 


sion, Third Department 


New York Court 


of Appeals reversed the lower court rulings, 
stating 


By a five-two vote, the 


“The idea that imposition by law- 


vers on their clients, oppressive and un 


conscionable fee agreements or similar con- 


duct is beyond the rule-making power of 
the court has no shadow of foundation.’ 
Che court added “The idea is 


that power over 


frivolous 


disciplinary attorneys 1S 


unrelated to the exaction of excessive fees 


New York Insurance Department 
Anticipates FNMA Action 
Superintendent Thomas 


State of New York 


has announced the 


Thacher of the 
Insurance Department 
rements of the De 
Federal 


ad ypts a 


partment in the eve that the 
National 


program 


t 


\ ati 
Mortgage ocition 


1 1 


whereby its Idings of 4 per cent 


insured real estate mortgages and possibly 


other FNMA 


able, on a_ par-for-par 


exchange 
United 


Bonds Invest 


holdings would be 
basis, tor 
States 234 pel Treasury 


ment Series * 1980 


The 
] 


been and continu o be that the market 


basic poli f the Department “has 


value of bonds surrendered in an exchange 
reported on 


14 } 
establishes the 


provides the consideration to be 


the disposition thereof and 


cost of new acquisitions 


Pursuant to the provisions of Section 91 


| 
ot the New York Inst 
tendent 


Superin 


irance Law, 
| 
| 


stated t 


Thacher has lat an excep- 
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tion to the Department’s basic policy will 


be made as follows: “A mortgage or mort 
gages insured or guaranteed by the Federal 
Housing Administration or the Veterans’ 
Administration and acquired by any author- 
ized insurer from the Federal National 
Mortgage Association in exchange for 234%, 
Series B, Non-Marketable United States 
Government Bond or Bonds, due 1975-80, 
shall be deemed to have been acquired at a 
equal to par value of said bond or 
bonds given in exchange therefor, but in no 
event shall principal 
amount owing upon the mortgage or mort- 


such 


cost 


such cost exceed the 


gages at the time of acquisition by 


insurance organization.’ 


Superhighways Are Contributing 
to Highway Safety 


system of limited- 
making an im- 
highway safety, 


The growing interstate 
access superhighways is 
portant contribution to 
according to the March, 1959 issue of Auto 
motive Safety, a quarterly publication of the 
Automobile Manufacturers Association. Cit 
National Safety report 
that 1958 saw an all-time low in traffic 
fatalities, the association reports that the 
New York Thruway had 0.88 fatalities per 
100 million vehicle-miles in 1958 compared 
with 1.94 in 1957. 

A fly in the ointment is pointed out, how 
“Under pay-as-you-go provisions built 


ing the Council’s 


ever: 
into the legislation through which the Fed 
eral government will pay 90 per cent of the 
Interstate System, it appears possible that 
no Federal funds at all will be available in 
1961 and only 300 million dollars in 1962— 
a drop in the bucket with 
mated total needs of $4.7 billion for 
vears. Further, increased construction costs 
and other may leave the program 
more than 13 billion dollars short in follow 


compared esti- 


those 
factors 


ing years unless more money can be allotted.” 


Oklahoma Campaigns Against 
Unrealistic Jury Awards 


The annual report of the 
surance Information Office and the 
tion of Casualty and Surety Companies, 
Southwestern Public Relations Division, de 
their campaign what they 
consider to be one of the most critical con- 
ditions confronting the insurance industry— 
unrealistic jury awards in personal injury 
and wrongful death actions. It was felt that 
awards were having an inflationary 
upon automobile liability insurance 


Oklahoma In- 
A ssocia- 


scribes against 


these 
effect 
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rates and that the insurance-buying public 
ought to be informed of the consequences 
of verdicts rendered by “give-away” juries. 


First, 152,600 reprints of a Reader's Digest 
article entitled “Are Juries Giving Away 
Too Much Money?” distributed in 
Oklahoma. The capital 
stock insurance companies writing automo- 
bile liability insurance in the state bought 
quantities of the leaflet, and these companies 
in turn local include a 
such 
agents 


were 
majority of the 


urged agents to 


statement for insur- 
ance that they sent out. The 
also encouraged to personally give the leaf- 
lets to their customers. 


Then, a “The Hole in Every 
Man’s Pocket,” was written and turned over 
to the members of the speaker’s bureau, and 
agents were asked to book the speech with 
civic and service clubs. A follow-up bulletin 
to keep agents posted on the 


copy with every 


were 


speech, 


issued 
success of getting the speech heard. As a 
result, it was delivered in 138 clubs in 12 
months. News releases were timed to build 
up the 


Was 


prestige of the speakers and the 
speech, 

At the same time, an effort was made on 
newsmen and newspapers to bring the sub- 
ject to their attention. A detailed study was 
also made by the manager of more than 700 
personal injury and wrongful death suits 
filed in Creek County, and this study was 
incorporated into a number of news releases 


Another leaflet, “When Juries Grant Ex- 
Awards They Give Away Your 
Money,” written. The annual report 
stated that to date 107,000 copies of this 
booklet have been distributed. 


cessive 


Was 


The campaign has also been carried to the 
radio and television audience. Much of the 
this effort been borne by the 


cost of has 


stations. 


Recently a bill was pending in the state 
legislature for the adoption of the doctrine 
of comparative negligence. After a sustained 
public educational program against this bill 
was carried on, the bill was defeated. 


Cooperation Needed to Provide 
Adequate Health Insurance 


In a statement of policy, the Health In- 
surance Association of America has said 
that it is the responsibility of all elements 
of society—business, labor, the suppliers of 
medical and hospital services, the com- 
munity and the public as represented by 
government—to work together to achieve 
the social objective of providing adequate 
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health insurance to all the people who can 


be reached through established insurance 


institutions operating in a free and com- 


petitive environment. 


In 1939, according to the association, only 
12 million persons (representing 9 per cent 
population of the United States) 
had some form of health insurance. Today, 
121 million, or 70 per cent of the people in 
the nation, have some type of health insurance 


of the 


lhe association further reported that as 


late as 1952, only 26 per cent of persons 


age 65 and older were covered by health 


insurance. Today more than 40 per cent 
of this segment of the population have some 
form of health care protection. “By 1960, 
that 60% 
aged needing and wanting health in- 


will will 


the insurance business estimates 
ot the 
have it by 


this 


have it; 75% 
y 1970, it is estimated that 
figure will increase to 90% 


surance 


1965; and by 


Through the following approaches and 
techniques, the association pointed out, the 
health insurance business is providing and 
will provide the 
(1) use 


niques for issuance of new 


aged with adequate health 
of mass enrollment tech 
health insurance 
for persons age 65 or older; (2) continua- 
tion of older workers 
under group insurance plans; (3) continua 
workers 


insurance 


insurance on active 


tion of who 
retire and their dependents, generally with 
part or all of the premium paid by the 
employer; (4) continuation of an individual 


group insurance on 


policy or contract basis of coverage originally 
provided by group insurance, this being ac- 
complished by conversion of the group 
coverage on termination of employment or 
membership in the insured group; (5) new 
insurance on such ; 


issuance of groups ot 


STATE DEPARTMENT RULINGS 


benefits, and any pending changes in the 


minimum medical-fee schedule that is pres- 
ently being considered by the Industrial Ac- 


cident Commission. 


If this pending legislation becomes law, 
the bureau noted that it would be required 
to amend its filing in order to provide for 
the increases in rates that would be appli- 
cable, both to new and renewal policies, and 
unexpired that 
are effective prior to and outstanding on 
October 1, 1959. 


to any terms of policies 


The Coverage 


older people as associations of retired per- 
sons or employees, retired and 
civil and organizations for the 
aged; (6) continuation for life of individual 
insurance purchased at the younger ages; 
(7) issuance of insurance that becomes paid 
up at age 65, thus enabling the policyholder 


teachers 
servants 


to pay for his protection during his produc- 
tive years, and (8) 
surance to. broad 
impaired people. 


health in- 
physically 


issuance of 


classes ot 


“That 
unable to 


that 
population 
health care for them- 
selves because of their limited means should 


stated 
older 


costs of 


The association 
ment of our 
finance the 


seg- 


have assurance that health care is available 
to them when they need it. To that end, 
the health business supports as 
sistance programs to supplement the efforts 
of voluntary 


insurance 
agencies \s a service to the 
community the health insurance 
stands make its knowledge 
facilities available to assist in 


business 
ready to and 
the adminis- 


tration of such programs 


“The health 
a federal 
would 
home 
older 


ot less 


business 
funds 


insurance supports 
program which 
development of 


suitable 


matching 
encourage 
facilities, of 


nursing 
standards, for 
medical attention 
scope than full hospital care 


persons who need 


“It is with this full realization of the need 
for cooperative action by all interested groups 
that the health insurance business calls upon 
all organizations 


welfare to 


interested in the public 
join in this effort to provide the 
greatest possible protection against the costs 
of ill health. This has been, and will con- 
tinue to be, the aim of all 
panies of the Health 
of America.” 


member com- 


Insurance Association 


Continued from page 385 


The bureau also indicated that if As- 
sembly Bill 1015, as amended, were enacted, 


14.8 


schedule were 


it would cause an average increase of 
per cent. If the 
changed as 1s 


medical-fee 
considered, the 
average effect would be an additional in- 


now being 
crease of 3 per cent 
Commissioner McConnell has stated that 
any interested person may appear at the 
hearings and present his arguments or con- 
tentions either orally or in writing, or sub- 
mit his views in writing prior to the 


hearings, 
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NEGLIGENCE 
Summaries of Selected Decisions 


Recently Reported by CCH 
NEGLIGENCE REPORTS 


Res Ipsa Doctrine 
Applicable to Malpractice 


In a malpractice suit for injecting sodium 
pentathol into a varicose vein, the ques- 
tion of whether such an injection was 
negligent should be determined by the 
jury. It is common knowledge that in- 
jections do not ordinarily cause injury. 
California. 


\ patient who was being treated for her 
obesity filed this action against two phy- 
who had her, for damages 
which resulted from an injection in a vari- 
vein. The patient had given 
several injections of sodium pentathol in the 
arm by one physician, none of which caused 
any allergies or harm. She then ad- 
mitted to a hospital for further examination. 
Her physician ordered that she be given 


siclans treated 


cose been 


Was 


a basal metabolism test under sodium penta- 


thol 


because of her nervous condition. 


Chis injection was given by another phy- 
\fter unsuccessfully trying to ad- 
minister the injection in the patient’s arm, 
he proceeded to the aspect of her 
right Almost immediately she ex- 
perienced extreme pain which lasted more 
than a year. 


sician 


inner 
knee. 


Che patient then went to another physi- 
cian who found a scar into which ran two 
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Her condition was 
diagnosed as phlebitis, an inflammation of the 


visible varicose veins. 
vein, and causalgia, an “irritating type of 
pain due to some type of irritation within 
the blood vessel.” Surgery was performed 
and the varicose vein removed. 


In the trial court a verdict was returned 
in favor of the two physicians that treated 
her initially. The primary question de- 
termined by the California Supreme Court+ 
was whether the trial court erred in refus- 
ing to give the patient’s requested instruc- 
tion on the doctrine of res ipsa loquitur. 


rules: 
for the applica- 
tion of the doctrine of res ipsa loquitur are: 
(a) the accident must be of a kind which or- 
dinarily 


This court applied the following 


“The conditions requisite 


the absence of 
must be caused 
instrumentality within 
the exclusive control of the defendant; and 
(c) it must not have been due to any volun- 
tary action or contribution on the part of 
the plaintiff.” 


does not occur in 
someone’s negligence; (b) it 


by an agency or 


The court concluded that in determining 
whether an accident is of nature 
that it probably was the result of negli- 
gence, common knowledge and the testi- 
mony of could be relied 
on. That an injection in the arm or othe 
part of the body does not ordinarily cause 
trouble unless unskillfully done is a matter 


such a 


expert witnesses 


of common knowledge among laymen. 


In light of the evidence and testimony 
that an injection is not made in a varicose 
vein unless an emergency exists, the court 
concluded that the question of the physi- 
cian’s negligence in giving the injection in 
a varicose vein should have:been left for 
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the jury’s determination. Judgment was re- 
versed.—Wolfsmith v. Marsh et al. Cali- 
Bank. April 3, 


(2d) 508 


fornia Supreme Court, In 
1959. 9 NEGLIGENCE CASES 


Specific Act of Negligence 
Doesn't Defeat Res Ipsa Case 


An instruction allowing a jury to find that 
an accident was caused by a specific act 
of negligence or by some unknown act of 
negligence is not erroneous. Introduction 
of a specific act of negligence does not 
preclude a res ipsa instruction. New 


leceased instituted this 
an airline for the death of 


isband which resulted when the plane 


in an attempted instrument land 


} 


Che widow introduced evidence which 


to show that a pilot should not de 


below 200 feet on approach unless he 


is going. Further evidence 


in the vicinity ot the crash 


heavy ground tog down to 60 


hat the plane Was coming 


\ verdict was returned in tavor of 


widow in the trial court, from which 


airline appealed to the Second Circuit 


Che airline’s principal contention was that 


trial judge erred in giving the jury 


instruction because 


le nce 


ipsa loquitur 
ww introduced evi which 


show acts of negligence 


With this content the 


} 
1¢ 


specinc 


appe llate 


| not agree, 


in the trial court 
damages only. This court 


here the evidentiary requiremen 


are met, the jury may reasonably 


inference that the accident 


by an unknown act or omission 
line Here, the 
which tended to 
may have been caused by the pilot’s flying 


widow introduced evidence 


that the accident 


show 


violation of regulations. 


too low in 
| determined, 


the court may have been 


possible explanation of the accident, but it 


| 
was far from being the only probable cause 
s finding the court cited 
Airlines, Inc., 192 F. 2d 


wherein it was stated that “the defendant 


\s a basis for thi 
American 

res, however, that, bv the time the case 
went to the jury, plaintiff had attempted 
to prove, and had argued in his summation, 
caused by 

acts of negligence on defendant’s 


We can find no New York case 


} 1 + q 1 
that the accident was severa 


specinc 


part 


Negligence 


which penalizes a res ipsa loquitur plaintiff 
who, on cross-examination, probes deeply 
into the defendant’s behavior and thus dis- 
closes specific acts of negligence that may 
have caused the accident. We assume the 
New York oppose any rule 
which encouraged plaintiffs to go easy on 


courts would 
defendants in cross-examination and which 
lestroyed this truth-testing technique in res 
ipsa loquitur 
licited 
jury to decide intelligently whether or not a 


should 


cases, tor the information 


under cross-examination helps the 


permissible inference of negligence 


be drawn.” 


In regard to the insti 
rial court, the 


uctions given by the 
appellate court determined 
trom them the jury could |} 
that the 
flying in bad could have 
tound that the accident w: aused by some 
unknown act negligenc iold that 


that lave found 


accident w: the low 


such an 


cause tuture 


nfusing 
evidence, 

ls and 

stimony < o tl physical fac visi 
lity do no ruction on res 
sa loquitur if th: ruction is otherwise 
instructions given 

resente I fact finders with three 
exclusive of 
that 


sutside the 


ossible verdicts, eacl itually 


( rasl 


absolving 
' 
igent viola 


by tactors 


ex 


Appeals tor the S« 
19, 1959. 9 NEGLIGEN 


Short Short: Virginia 


} 


Che Virginia Supret 


retused to aband 


ble immunity 


tratrix 


tor some 

Vemor 
Supreme ( 
Q NEGLIGENCI 


} 
explained 
Virginia 
}, 1959 








AUTOMOBILE 
Summaries of Selected Decisions 
Recently Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 





Privileges of Driver 
on ‘‘Through’’ Highway 


A driver on a “through” highway is en- 
titled to assume that those approaching 
it will stop and obey the signs. He is 
not obliged to have his vehicle under 
such control at each intersection that he 
may stop at once to avoid a collision. 
Michigan. 


An administrator of the deceased brought 
this action for against a truck 
driver and _ his The deceased, 
before the collision, was a passenger in an 
that was driven by her 
daughter. This collision occurred at an 
intersection when the automobile went through 
the intersection without stopping and collided 
tractor-trailer truck. 


damages 
principal 


automobile being 


with the side of a 
There 
way on which the automobile was traveling 
before entering 


were signs on the intersecting high 


which required it to 
the intersecting “through” highway on which 


St »p 


the truck was traveling. 


In the trial court, the administrator al- 
leged that the truck driver was negligent 
in driving at such a rate of speed that he 
could not stop his vehicle within the assured 
clear distance ahead. The trial court found 
that there was insufficient evidence to sub- 
issue of the truck driver’s negli 
gence to the jury and gave a 
verdict for the driver. This failure to sub- 
mit the issue of negligence to the jury was 


mit the 
directed 


assigned as error in the supreme court. 


The bench found from the testi- 
mony of the truck driver that he did ob- 
serve the ill-fated automobile approaching 
the intersection, but that it was slowing 
and the driver assumed that it 
going to stop. Furthermore, the auto- 
mobile did not stop, but entered the inter- 
section at approximately 25 miles per hour 
and collided with the right side of the 
trailer. 


entire 


down was 


The court concluded that the “clear dis- 
rule applicable be- 
cause at no time was the automobile in 
front of the truck. In finding that the 


trial court did not err in directing a verdict 
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tance ahead” was not 


for the truck driver the court cited Arnold 
v. Krug, 279 Mich. 702, wherein that court 
stated that “Drivers approaching the trunk- 
line [through highway] are required to stop 
before entering the intersection whether any- 
one is at or near the crossing or in sight 


Its purpose 1s 
driver is en- 


on the trunk highway... 
to afford rapid transit. The 
titled to assume that those approaching it 
will the law and stop. He is not 
obliged to have his car under such control 
at each intersecting road that he may stop 
with 


obey 


collision persons 


at once and avoid 
who may illegally come into his path. 
such a duty on drivers 


highways would seriously 


upon 
impair 


To impose 
trunkline 
their purpose . . . in 
destroy the preferential right of way, and 
offer inducement to drivers approaching on 
violate their 


large measure 


intersection roads to legal 
It is not the rule as a matter of 
law.”—Evans, Administrator v. Ferry et al 
Michigan Supreme Court. April 14, 1959, 


16 AUTOMOBILE CASsEs (2d) 1044, 


duties. 


Newly Acquired Automobile— 
Construction of Provisions 


A replacement vehicle, acquired after the 
issuance of the policy, must replace the 
automobile described in the policy, which 
must be disposed of or incapable of fur- 
ther service at the time of replacement. 
North Carolina. 


This 


by one 


was a declaratory judgment action 


insurer to determine whether its 
that of another 
overage in regard to an 
1954 Ford, 
sured and driven by his son at the time. In 
1953 the defendant 
automobile liability policy 
on a 1948 Chevrolet. \ 
sion of the policy applied to a 
operator of the 


policy or insurer provided 


liability c accident 
involving a owned by the in- 
received an 
insurer A 


(insured) 
from 
pertinent 
situation 


provi 
“There is a male 
automobile under 25 
in the Named Insured’s 
ployed as a chauffeur of the 
but no male operator is the owner 
or principal operator of the 
OR (c) The male operators or 


under 25 years of age are married.” 


where 
age resident 


household or em 


years of 


automobile, 
such 
automobile; 
owners 


was subsequently amended 
to cover a Ford described as a re 
placement This Ford was not 
involved in the accident and at the time was 
at the insured’s home in operable condition. 


This pt icy 
1950 
vehicle. 


In February of 1956 the insured applied 
B for an automobile liability 
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1949 Ford. This policy 
was amended in July of 1956, showing that 
this Ford had replaced by a 1950 
Ford. Then on July 27, 1957, this 1950 Ford 
was used as a “trade in” on a 1954 Ford. 
Chis 1954 Ford was the one driven by the 
insured’s time of the 
As a result of the accident, several suits 
were instituted against the insured and his 


policy to cover a 


been 


son at the accident. 


son for damages. 


Neither 


acquisition of the 


received notice of the 
1954 Ford prior to the 
was there any endorsement to 
1954 Ford as a 


insurer 


accident nor 


either policy to show this 


replacement automobile. 


Che trial court construed the following 


provisions of the endorsement to 


>? 


Ys policy 


insurer 
They applied to a _ situation 
“(b) the Named Insured is not a 
operator of the automobile undet 
and there is no male Ooper- 


under 25 


where 
male 

25 vears of age, 
ator of the automobile years ot 
same household as the 
of the auto- 


customarily 


age resident in the 
Named 


mobile is not 


Insured . . the use 
required by or 
involved in the occupational duties of any 


person,” 


hat 
and that 
policy to 


court found t 


liable 


under its 


\ decision of the trial 


insurer A was in no way 


insurer B was _ liable 
the insured, or persons claiming under him, 
same manner and to the same extent 


1954 Ford had 


scribed in that policy 


“in the 


as though said been de- 


From this 


> 


decision insurer B appealed. 
Court was 


whether 


Che North Carolina Supreme 


presented with the question of 


there either of the 


was coverage under 


This 


findings 


agreed with the trial 

that the father (insured) 

sole owner of the 1954 Ford 
Ford replaced the 1950 


insurer B. 


policies. court 
court’s 


was the 


that 


and 
Ford 


this 


insured by 


court referred to a 
\’s policy 


“automobile 


The supreme provi 


sion of insurer which provided 


coverage tor an owner- 


ship of which is acquired by the 


named insured during the policy period, 


provided it replaces a described automobile 


An Important provision in insurer 


provided “newly 


B’s p ylicy coverage tora ) 


acquired automobile.” 


Such an automobile was 


defined as “an 
1 


automobile ownership of which is acquired 


by the 


named insured if it replaces 


an automobile owned by (named insured) 


and covered by this policy 


Automobile 


It was noted by the court that both polli- 
cies provided that a replacement automobile 
must be acquired, replacing an automobile 
owned by the insured and covered by the 
policy. 
that a replacement 
whose 


The court cé¢ yncluded 


vehicle is a ownership is 
acquired after the issuance of the policy 
and during the policy period. It must re- 
place the car described in the policy, such 
being disposed of or incapable of further 
Therefore, the 1950 Ford described 
as a replacement automobile in insurer A’s 
policy could not be a replacement for the 
1950 Ford described 
At the beginning of the policy period for 
insurer B’s policy the insured owned both 
the 1950 Ford and the 1954 Ford. On the 
accident the 1950 Ford was still 
condi- 


vehicle 


service 


in insurer B’s policy 


day of the 
owned by the insured in operating 
tion, and was covered by insurer A’s policy. 
1954 Ford could not replace 


insurer A’s 


Therefore, the 
the 1950 Ford 
policy because it still maintained by 
the insured in condition This 
1954 Ford was a newly acquired automobile 


insured under 
was 


operabl 


and served as a replacement when the 1950 


Ford insured by insurer B was used as a 
trade-in. Judgment of the trial court 
affirmed.—State Farm Mutual Automobile 
Insurance Company v. Shaffer et al. North 


Supreme Court Term, 


Was 


Spring 
(2d) 934 


Carolina 


1959. 16 AUTOMOBILE CASES 


Short Short: Minnesota 


] 


In a personal injury action tor damag 


the trial 


graph which was taken of the injured party 
] 


court admitted 4 colored photo 


while in the hospital. It portrayed some of 


the injuries sustained by the party in the 


accident 


was claimed by the detend 


This evidence 
ant to be prejudicial and introduced solely 
tor the 


purpose of the lawsuit The su- 


preme court of the state rejected this argu 


and ld 


evidence 


ment that colored photos are 


admissible in personal injury 


actions to hoy the and extent ot 
accurately 


Here, 


picture 


the injuries; however, must 


portray and not exagger * injuries 


witness testihed thi he 


an expert 


Was an accurate representation of the in- 


juries is witn was not present at the 


time the pictu was taken, but there was 


no evidence of any special preparation be 
Sund. Minnesota 


1959 16 Auto 


fore it was taken Floen 7 
‘ourt. April 17, 


"ASES (2d) 1175 


Supreme ( 
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FIRE 


Summaries of Selected Deci- 
sions Recently Reported by 
CCH FIRE-CASUALTY IN- 
SURANCE REPORTS 


Filing of Proof of Loss— 
60-Day Limitation 


A proof of loss provision requiring notice 
of loss to be submitted within 60 days 
is not a condition precedent to recovery 
unless expressly stipulated in the policy. 
Notite within a reasonable time after loss 
is sufficient. Georgia. 


houses 
that 
Each 
loss due to fire, 
burglars, vandalism and malicious mischief. 
established that one of the 
August 20, 1957, to Sep- 
tember 18, 1957, and that during this vacancy 
the walls of the house were torn down by 
vandals and the roof caved in. The insureds’ 
petition alleged that one of the insureds was 
out of town from March 25, 1957, until Oc 
tober 18, 1957, and upon returning was 
informed by the joint owner that the house 
had been destroyed 


The insureds jointly owned two 


which were covered by a fire policy 
was issued by the defendant insurer. 
was insured 


house against 


It Was houses 


was vacant from 


He then made a check 
that the 
one had been completely destroyed and that 
from 


of the two houses and discovered 


there were several fixtures missing 


the other 


further alleged that on or about 
April 8, 1958, an adjuster for the insuret 
from the in- 
sured constituting a proof of loss. The in- 
sured also alleged that on May 26, 1958, he 
informed by an 
that the 


It was 


secured a written statement 


agent of the insurer 


the claim 


Was 


insurer declined to pay 


Che insurer, in answer, argued that at no 
time did the insureds file a proof of loss as 
required by the provisions of the policy, and 
that the filing of a proof of loss within 60 
days of the date of condition 
precedent to a suit on the policy. Upon 
the insurer’s motion the trial court dismissed 


loss 


Was a 


the case, from which the insureds took ex- 
ceptions on several grounds. (Only the one 


dealing with filing of proofs of loss will be 
discussed here.) 

On appeal, the appellate court noted that 
a provision of the policy provided that a 
written notice of any loss must be submitted 
to the insurer within 60 days after the loss 
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Also noted was the fact that the policy did 
not contain a provision which forfeited the 
policy for failure to submit a proof of loss 
within 60 days, but did provide for forfeiture 
for concealing material facts. 

In finding that under the policy a filing 
of a proof of loss within 60 days was not 
a condition precedent the court cited Godley 
et al. v. North River Insurance Company, 180 
S. E. 35, that court stated that 
“In the absence of an express stipulation in 
an insurance policy that the furnishing of a 
or a proof of loss within the time 
specified shall be a condition precedent to 
a recovery, a provision merely that no suit 


wherein 
notice, 


shall be brought on the policy unless all of 
i have been complied with 
will not bar an action where the insured 
failed to furnish the notice of proof within 
the time required, provided that he did so 
within a reasonable time after the loss, and 
in accordance with any other provisions in 
the policy fixing the beginning of liability 


its requirements 


at a specified time after receipt of notice or 
proof of loss and limiting the time for suit 
after the 


nm 


concluded that the 
allegations in the insureds’ petition were 
sufficient, if proven, to authorize the jury 
to find that the insureds had submitted the 
proofs of loss within a reasonable time after 


Therefi re, the court 


Che decision of the trial court was 
reversed and the cross-bill of exceptions 
filed by the insureds was affirmed 
versed in part. (Insurer’s exceptions were 
not discussed here.)—Theo et al. v. National 
Union Fire Insurance Company. Georgia Court 
of Appeals. March 18, 1959. 9 Fire AND 
CASUALTY CASES 969 


the loss. 


and re- 


Purchase of Second Policy 
Doesn't Invalidate First 


Procuring a second policy on the same 
property does not necessarily invalidate 
an existing first policy. The purchase of 
the second policy must increase the first 
insurer’s risk hazard, which sometimes 
arises because of overinsurance. Texas. 


This action was brought in the trial court 
by the insured under a fire policy that had 
been issued to him by his first insurer. The 
policy provided for $3,000 coverage on the 
insured’s dwelling and $500 on his 
hold effects. In the first insurer’s policy 
there was a provision which provided that 
“If the co-insurance clause is not applied, 
no other fire insurance is permitted unless 
the total amount, including this policy, on 
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item is inserted in the blanks whic 
follow; Item No. 1, $3,000.00; Item 

$500.00.” Another provision stated that 
“Unless otherwise provided in writing added 
hereto, this company shall not be liable for 
loss accruing (a) while the hazard 
is increased by any means within the krowl- 
control of the provided 
hazard is not 


each ch 
? 


’ 


edge or insured, 
such increase in usual 
incidental to the occupancy as hereon de- 
scribed (e) While any other stipula- 


this being 


and 


tion or condition of 


violated.” 


pe licy is 


this insurance, 
the insured another fire 
from a different insurer which provided 
$1,500 coverage on the same dwelling and 


$1,000 on the same household effects 


Subsequent to obtaining 


pre cured policy 


The trial court found as a matter of law 
that the second policy invalidated the first 
policy, judgment for the 1n- 


and entéred 


surer. This decision was later reversed by 
an appellate court which based its finding 
that the insured did not obli- 
contract not to apply for 
unenforceable policy 


on the theory 
gate himself nor 


or obtain an invalid 


On appeal, the Texas Supreme Court 
noted that both policies were drawn accord 
ing to the Texas standard-form fire policy; 
therefore, both had identical provisions. The 
court referred to a provision that had pre 
viously been in standard-form policies but 
had since been deleted. This provision stated 
“This entire policy unless otherwise provided 
by an agreement endorsed hereon or added 
hereto shall be void if the insured now has 
or shall make or 
contract of insurance, 


procure any 
valid 


hereafter 
other whether 
or not, on 


part by this policy.” 


property covered in whole or in 


this provision had been elimi 


However, 
hether 


nated, and particularly the phrase “wh 


valid or not.” The supreme court concluded 


that the second policy was unenforceable at 


the time of the fire, and had never acquired 


any validity because of the existing valid 


first policy 


This court went on to say that “author: 


ties agree generally that the holding of non 


liability in such a case is based on the recog 
insurer to guard 
increase of hazard from 

tend to diminish nor 
and afford, in some 


financial 


nition of the right of the 
against the 
insurance that would 
mal vigilance 

the incentive to gain by its 
this 


hazard 


cases, 
destruction.” In 
increase of 


case, however, there 


was no because of the 
second policy, in that the court found that 


the insured in good faith procured the sec- 


Fire and Casualty 


ond policy after hearing that the insurance 
issued by the first insurer was no good 

The 
the first policy to be 
the procurement of the second policy under 
these circumstances would be arbitrary and 
fact that the 
risk increased. Fur- 
ther, a second policy is invalid, the 
first insurer is not relieved of liability when 
the insured procures the second policy while 
laboring under a mistake of fact, since no 
moral risk or hazard of intentional destruc 
tion is increased. 


upreme court concluded that to cause 


forfeited because of 


unreasonable in view of the 
hazard had not been 


where 


However, the supreme court was careful 
to point out that “We are not to be under- 
stood, therefore, to go so far as to Say that 
under any and all circumstances the applica- 
tion by the insured for and issuance to him 


of an invalid second policy will not 


first.” The 


neces- 
decision of the 
American In- 


sarily void the 
appellate court was affirmed 
surance Company v. Kelley 
Court. April 15, 1959. 9 Firt 
Cases 1018 


Texas Supreme 
AND CASUALTY 


Appraisal Proceedings— 
Arbitration Award 


Where appraisers are appointed by an in- 
sured and an insurer to determine the 
amount of loss, the appraisers’ report 
does not constitute an award under an 
arbitration agreement. Mississippi. 


\ fire policy was issued by the insurer to 


the insured for coverage on his house 
This trailer 


stroved by fire and, 


was subsequently le- 
a standard 


trailer. 
pursuant to 
appraisal clause for determining loss which 
Was contained in the policy, the insured and 
the insurer began negotiations. Each party 
appointed one appraiser to appraise the 
loss, and the two appraisers in turn selected 
The appraiser and 
the umpire fixed the value of the trailer at 
a a 


to which the 


an umpire. insured’s 


an amount aiser 


would not 


insurer's appr 


aLTee 


filed a 


to confirm arbitration and award loss under 
the policy 
to vacate the 
to these proceedings, the lower 
order confirming the 


aW ard 


Subsequently the insured motion 
Che insurer then made a motion 
Pursuant 


court en- 


arbitration award 


tered an so-called 
arbitration 
of Mississippi noted 
and the 
the theory 


The Supreme Court 
that both the had 
prepared their cases on that the 
report of the appraisers constituted an award 


(Continued on page 399) 
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PRODUCT LIABILITY 
Summaries of Selected Decisions 
Reported in This Field 


Inherently Dangerous Product— 
Adequate Label Warning 


Under the negligence theory, a purchaser 
can recover only if it is shown that the 
product is inherently dangerous to hu- 
man life or health when used as directed, 
or as the manufacturer could reasonably 
contemplate it would be used. Missouri. 


After spraying with the defendant corpo 
ration’s weed killer for approximately eight 
hours, the purchaser became violently ill and 
suffered a laryngo-spasm. It was found that 
product 26.7 


per cent of amine salt, 2,4 dichloropnenoxy- 


the corporation’s contained 


acetic acid. The concentration in the 


used by 


spray 
tenth of 1 
per cent of the amine salt of 2,4-D acid. 


The label on the product stated that it 
should not be taken internally and that con- 


the purchaser was one 


tact with the eyes or skin should be avoided 


because of skin irritation 


the possibility of 


found that 
under the 

that the 
statement had been accepted by the 
Agriculture. Millions of pounds of 
this solution had 
been sold with no evidence of human suffer- 
trom 


The district 
uct Was 


court 


registered 


this prod 
appropriate 
caution 

Secre 


federal law and label and 
tary of 
such herbicide containing 


ing or injury exposure to amine salt 
of 2,4-D acid or its compounds. Further, 
the court found that the had 


extensive and investigations to 


corporation 
made tests 
toxicity to human beings of 
products containing this particular acid and 


its compounds 


determine the 


It was concluded that the corporation’s 
product, 
and 


when used according to directions 
under the circumstances in 
used in this 
dangerous to human life or health, either by 
inhalation or absorption by the skin. The 
label constituted 
an adequate warning of any possible dan- 
gers to the health of 
The court stated that since the case was pre 


which it 


was inherently 


case, Was not 


caution statement on the 


purchasers and users 


sented on the theory of negligence, the pur- 
chaser could only recover if ‘“(a) defendant's 
product is inherently dangerous to human 
life or health when used as directed or as 
defendant could reasonably contemplate it 
would be used; and (b) 


defendant negli- 
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gently failed to give adequate warning of 
such danger.’—Hunter v. E. I. DuPont de 
Nemours & Company. United States District 
Court for the Western District of Missouri. 
December 3, 1958 


Petition for Certiorari 
Denied in Messina Case 

A petition for certiorari has been denied 
by the Supreme Court (Dkt. No. 863) to 
Second Circuit 
ompany, 9 


decision of the 
in Messina v. Clark Equipment ( 
NEGLIGENCE CAsEs (2d) 122. 


review the 


case the earth- 


In that 
moving 


operator of an 


machine was crushed when the 


and lowered a 
pinned him to the cab as he 
attempted to get out It that 
the accident was not caused by a latent de 
tect, but that it customary 
among manufacturers to provide safety de 


scissor which raised 


arms 


bucket device 


was alleged 


Was a practice 


vices to prevent an operator trom getting 


into or out of the cab while the arms were 


in a raised position. The complaint was 
dismissed by the 


court and this deci- 
sion was affirmed by the Second Circuit 


trial 


The proposition before the Supreme Court 
was whether the question of a manufacturer’s 


hould have been allowed to go 


to the jury where c 


turer failed to 


negligence s 
manufac 
industry 


mcededly the 
follow a general 


practice of installing safety devices 


lwo of the reasons offered for 
the writ were that it 
New York that 


torm to a 


granting 
is the accepted law of 
to con 


“evidence of failure 


general industry practice and 


custom may be considered by the jury in 
negligence Also, that “The 
York Court of Appeals has 
held that 


upon failure to comply with a general prac 


determining 
New 


ocally 


unequl\ 


liability may be predicated 


tice or custom ot machine or 


equipping a 
instrumentality with safety devices or guards 
a danger that 


to prevent injury, even trom 


is patent and manifest.” 
The Messina case 


206 of the 


was digested at 


ot this JouRNAI 


page 


March issue 


Short Shorts from the Courts 


Fifth Circuit . . . An insurer 
» of Its 


as subro 
filed suit 
which owned, overhauled 


ee insured, an airline, 
against a company 
and reconditioned an airplane engine which 
was ultimately sold to the airline. The 
plane had made ten flights before the en 
gine in question “froze,” causing the plane 


to make a crash landing. 
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There was evidence that the vendor who _ rendere¢ 
sold the engine to the airline had not Aerodea 


established that the reason the engine “froze” 1959. 6 


1 by the trial jury was affirmed.- 
vw. American International In- 
tampered with it after receiving it from the surance Company, S. A. United States Court 
reconditioning company. Further evidence of Appeals for the Fifth Circuit. April 1, 


Inc 


Avi. 1 


was because of a wrong type link rod being Georgia 


installed in the engine. A superintendent represented tl 


the reconditioning company testified were jn 


good 


7,341 


\ used-car dealer who 


hat tires on an automobile 


condition was liabl 


fi r the 


1c 
that a wrong type link rod could be in injuries sustained by the wife of the buyer, 


stalled in such an engine. It was further resulting 


established that the vendor made a claim  ]jsjon en 
against the reconditioning company for the rene! 
“bad motor” it received and was given a 
credit therefor. 
The Fifth Circuit concluded that there 
was ample evidence to allow the jury to 
find that the improper link rod was in- 
stalled by the reconditioning company \ 
jury case was made out under the principles bhany. | 


whe 
sued 


11 
ally I 


n a tire blew out and a col- 


The court found that a dealer 


10t liable to persons who dé 


a contractual relation with him, 


differe n 


nited 


| | 66 1 
applies where the 


nt Tr! 


at is reasonably 


States District C 


of McPherson v. Buick Motor Company, 111 District of Georgia. December 


N. E. 1050 he judgment for the insure \UTOMO 


“ASES (2d) 1038 


WHAT THE COURTS ARE DOING: FIRE AND CASUALTY 
Continued from page 397 


nder an arbitration agreement Further 

ore, it noted that e attornevs and the 

wer court had overlooked the fact th 
submitted by 


American | 
and Award,” 


Che court 
} 


should have 


Ing Was I 
under Mississippi 
lower ¢ 


: . > 
Mississippi Supreme our February ‘ 


1959. 9 Fire AND CASUALTY CASES 910 


Short Shorts from the Courts 


Illinois ... } sured 


a burglary policy vhich was stated to be 
effective “trom yril 5, 1957 to April 5, 1958, 
at 12 o’clock noon, standard time.” A can 
cellation provision in the policy provided 
that “mailing of notice as aforesaid shall be 
sufficient proof of notice and the effective 
te of cancellation stated in the notice j 
the end of the policy period.” 
cancellation notice was sent to the in 
which stated th: uch “cancellation 
effective on the date set forth herein, landing 
hour on which such policy or bond pany. | 
became effective . . . .” The effective can- District 
cellation date was typed into the notice and 9% Fir 


Product Liability 


Tnited 


states 


ot Massa hu 


AND ( 


ASUALTY 





LIFE 


Summaries 


of Selected 
Decisions Recently Reported 
by CCH LIFE INSURANCE 
REPORTS 


Total and Permanent 
Disability Defined 


If an insured can secure a job on the 
open market in his own previous occu- 
pation, or in one which by his education 
and experience he might reasonably be 
expected to pursue, he cannot be deemed 
to be totally and permanently disabled. 
New Jersey. 


\ self-employed electrical contractor filed 
this action to recover total disability pay- 
ments under a and professional 
accident and sickness policy that was issued 
to him by the defendant insurer. 
when he fell into a gasoline fire 
which burned his right hand and arm. As 
a result, his right arm was totally useless. 
He could not stay out in cold weather for 
any length of time because the hand would 
numb, and in warm weather the 


business 


His injury 
occurred 


become 
hand would swell and blister 
The 


eighth 


never finished the 
worked for his 
father, who was in the electrical business, 
After his father died he took 
over the managerial functions of the busi- 
ness, but still performed much of the physi- 
cal labor. 


injured party 


grade because he 


as a laborer 


Prior to the accident he worked 


basically as an electrician, sometimes em- 
ploying a few men to help with the physi- 


cal work. 


\ provision in the policy providing for 
total disability stated that “When, as the 
result of injury and commencing while this 
force, the Insured is wholly 
and continuously disabled and _ prevented 
from performing each and every duty pertain- 
ing to his occupation, the Company will pay 
the Monthly Indemnity stated in the Sched- 
ule for the period the Insured is so disabled, 
not to twelve consecutive months 
Subject to the ‘Maximum Period Total Disa- 
bility Accident Indemnity’ stated in the 
Schedule and after the payment of Monthly 
Indemnity for twelve months as aforesaid, 
the Company will continue the payment of 
Monthly Indemnity so long as the Insured 
is wholly and continuously disabled and 
prevented by reason of said injury from en- 
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policy is in 


exceed 


gaging in each and every occupation or em- 
ployment.” 

The provision for partial disability read: 
“When, as the result of injury and com- 
mencing 
immediately following a period of total disa- 
bility for which indemnity is payable under 
Paragraph A of this Part, the Insured is con- 
tinuously disabled and prevented from per- 
forming one or more of the tmportant duties 
of his occupation, the Company will pay 
forty per cent of the Monthly Indemnity 
stated in the Schedule es 


while this policy is in force or 


It was found by the trial court that the 
insured was totally disabled from perform- 
ing the manual labor pertaining to his oc- 
cupation, but that he was able to engage 
in a limited supervisory capacity. It 
determined that he was totally disabled and 
entitled to recover monthly payments for 
life. This decision was modified by the 
appellate court to provide payments for 
only 15 months. From this finding the in- 
sured filed and was granted a petition for 
certification. 


Was 


The question for the New Jersey Su- 
preme Court was whether the insured was 
“totally” or “partially” disabled within the 
meaning of the policy. It was noted that 
the policy contained two distinctly different 
definitions of “total disability” and a sepa- 
rate definition of “partial disability.” 


Therefore, the supreme court pointed out 
that insured could 
demnity for life he must show that he was 
suffering from a general or total disability 
which would prevent him from “engaging in 
each and every occupation or employment.” 
It would not be show that he 
was “prevented from performing each and 
every duty pertaining to his occupation.” 


before the recover in- 


enough to 


The court concluded that the insured had 
the burden of proving that he was totally 
disabled from engaging not only in his usual 
occupation, but others “which by virtue ot 
his training, and experience he 
might reasonably be expected to pursue.” 
Since there was no evidence on 


education 


this ques- 
tion the cause was remanded for the taking 
of further testimony. 


In order to facilitate the litigation in the 
trial court, the court 
necessary to indicate the applicable legal 
principles. As a test for determining total 
disability the court cited Fannick v. Metro- 
politan Life Insurance Company, 34 N. J. 
Super. 556, wherein the court stated that 
“Such language does not impose a require- 
ment that an insured must be absolutely 


supreme deemed it 


IL J — June, 1959 





helpless in order to qualify as totally dis- 
abled. A 


work for compensation in an endeavor for 


person may be able to do some 
which he is trained or qualified and yet be 
totally disabled within the fair and reasonable 
intendment of the policy. 


said that to justify a recovery 


It is generally 
the disability 
must be such as renders an insured unable to 
berform all the substantial and material acts 
necessary to the prosecution of his business o1 
occupation in a customary and usual manner.” 


The question dealt with by the 
court to help the trial court in its decision 
on remand was: When is a person “unable 
to perform all of the substantial and ma 
terial 


other 


acts necessary to the prosecution of 
a business or occupation within the area of 


his qualifications?” 
To answer this question the court stated 
that 


may 


“whether the insured 
obtain employment in the open labor 


the basic test is 


market either in his previous occupation o1 
education, train- 
ing and experience he might reasonably be 
expected to pursue.” 


such occupation which by 


Therefore, if the in 


sured’s present managerial abilities prohibit 


him from employment within the 


his competence, he must be 


being 


areas oO! 
considered as 
1 
i 


“prevented by injury 


from engaging in each 
or employment” 


po 


reason OT Sat 
and every occupation 


within the meaning the 


Icy 


the in 


As to the fact that in 
could, with the aid ot 
continue to perform minor 
| 


duties 


this case 
sured employees, 
entrepreneurial 
court de 
preclude him 


and earn an income, the 
that this could not 


recovery 


termined 


from because his basic source of 


income would be from capital 


and not labor 


Investment 


(The supreme court remanded the case for 
further proceedings leading to a judgment 
with the leg 


herein. )—Dittmar v 


in contormity 
torth 
alty Company. Supreme Court of 
sey. April 20, 1959. 4 LiF 


al principles set 
Continental Casu 
New Jer 


Cases (2d) 286 


Psychic Trauma Gives Rise 
to Cerebral Thrombosis 


Where a fire caused an insured to become 
excited and nervous and caused him to 
do some heavy lifting, it was reasonably 
probable that his arterial thrombosis was 
caused by a psychic trauma. His death 
was within the double-indemnity pro- 
vision of the policy. Texas. 


estate < 


filed 


guardian of the person and 


nor child, 


Life, Health—Accident 


deceased’s daughter, 


under the 
poli- 


de ce ased 


this action against two 
double-indemnity 
that 


deceased 


insurers 
provisions of their 


1 


cies insured the life of the 
The 


his office in a 
Several 


having 
which caught fire. 
testified that during the 
fire the deceased had been extremely nerv 
ous and excited, and after the fire, walked 
with a slight limp. Further, that 
the fire he had carried baskets of 
papers from his office and immediately com- 
Sev- 
eral days later death ensued and an autopsy 


had 


Was an accountant, 
building 


witnesses 


during 
several 


plained of a backache and a headache. 


was performed which revealed that he 
suffered a cerebral arterial thrombosis. 


One of the life 
following provision: “Upon receipt of due 
proot that the death of the 
in consequence ol bodily 
through external, 
dental means, of which 
of drowning or of internal injuries revealed 


policies contained the 
insured occurred 
effected 
and 


injuries 


solely violent acci 


(except in the case 
by an autopsy) there is a visible 

and that such 
sixty days after sucl 
will 


contusion 
within 
the Com 


death occurred 
injury 
pany 


| double the face 
tl 


amount ol 


1s 


a provision 

ot due 
insured has 
effected di- 


f all other causes 


resulted from bodily injuries 


rectly and inde p< nce ntly 


+} 
Ul 


and accidental 


means it will p: to the 


external, iolent 


1rough 
beneficiary 


a sum ual the face amount of the 


olicy, in addition to the amount otherwise 


avable i \ suy 


plemental contract to 


stated that it did not cover 


I 


resulting from “Bodily injuries of 
contusion or wound 


of the body, 


which there is no visible 


on the exterior except in Ci 


ot drowning or internal injuries revealed by 


an autopsy 


\ judgment was rendered in favor of the 


guardian, from which the insurers appealed 


Che primary question the appellate court 


was whether the 1¢ Vas sufficient to 


sustain a finding that result 


revealed by 


was the 


1 
of accidental internal 


an autopsy 


produc 
Was expert testimony) 
of emotional stress 
cause acerebral-artery 
1 


medical expert 
it was probable t 


test! that in Is Opinion 
| 


trauma set 
off the chain re: luced 


thrombosis 





possibility that the fire produced the psychic 
trauma; in fact, it was a reasonable proba- 
bility that the fire caused the psychic trauma 
which set in motion the that 


disease pro- 


duced death 
It was concluded by the 
that the fire 


that the 


appellate court 


external and accidental 
evidence 
that 
rauma_ that 


thrombosis. 


Was 
and was sufficient to sup- 
the fire produced the 

caused the cerebral 
arterial Judgment of the trial 
court Pan American Life In 
surance Company et al. v. Andrews, Guardian, 
etvir. Texas Court of Civil Appeals. March 
] $ Lire Cases (2d) 283 


port a finding 


psychic 


was aftirmed 
10, 1959 


Proceeds of Life Policy 
Go to Killer's Estate 


The estate of an insured is not precluded 
from receiving the proceeds of a life 
policy where the insured feloniously kills 
the beneficiary and then takes his own 
life. Here, the insured reserved the power 
to change the beneficiary. Florida. 


his interpleader action was filed to de- 
termine whether the heirs of the insured or 
wife, a contingent bene- 
were entitled to the proceeds of a 
The insured procured a life 
policy wherein he named his wife as sole 
but power of 
beneficiary. In a fit of 
and then took 


the heirs ot his 
nciary, 
life policy. 
beneficiary, reserved the 
changing the 


he shot her 


rage 
his own life 

The heirs of the insured husband argued 
that the should be paid to his 
estate because the wife’s contingent interest 


proceeds 
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foreign lite 
to 3.5 per 


ind that on from 2.5 


B. 416. 


insurers, 


per cent cent H 


Torts 


Florida . . 
ful death 
item of 


In any negligence or wrong- 
action a wife could claim as an 
her loss of the right of 
consortium with her husband if the husband 
is killed or injured by 
H. B. 336 


damages 


the negligence of 
another. 


Illinois . ° House Bill 1140 would pro- 
vide that contributory negligence would not 
be a bar to recovery of damages where the 
negligence of the person injured or killed 
is of a lesser degree than the negligence of 
the person or corporation causing the damage. 
The amount of recovery would be diminished 
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terminated upon her predeceasing the in- 
On the other hand, the heirs of the 
wife contended that the insured’s felonious 
killing of the beneficiary forfeited the rights 
of his estate to the proceeds and the court 
should, in the name of public policy, trans- 
gress the law and award them the proceeds 


sured. 


It was the conclusion of the that 


since the insured reserved the right to change 


court 


the beneficiary, his wife was a mere con- 
tingent beneficiary, her 
subject to divestment if predeceased 
the insured. Since she did, all of her rights 
and those of her estate terminated with her. 
\ felonious killing of a beneficiary by the 
insured preclude the 
from being paid into his estate. 
The 


cannot 


expectancy being 


she 


does not proceeds 
rule that a murderer 
enjoy the fruits of his own evil is 
public policy. In theory the 
murderer intends to enjoy the fruits, thus, 
the reason for his actions. But here the in- 
sured did not benefit nor could it be found 
that he intended his estate to benefit by his 
crime when he could have changed the bene- 
ficiary by the pen. His wife’s 
which could not 
have been taken away by his slightest whim. 


common-law 


based on 


stroke of a 
estate is denied nothing 
In such a case an attempt to project morality 
in the guise of public policy into the legal 
framework ‘does violence to 


law 


established 

: Che proceeds go to the in 
sured’s estate —Robbins, Administrator 
Prudential Insurance Company of America, 
Thrower, Administratrix. United States Dis 
trict Court for the Northern District of 
Florida. 1958. 4 Lire CAses 
(2d) 194. 


December 29, 


Continued from page 342 | 


in propertion to the degree of contributory 
negligence. H. B. 1140. 

In a civil action a plaintiff would not be 
required to negate contributory negligence, 
but a defendant who asserts contributory 
negligence would have the burden of plead- 
ing and proving the same. S. B. 446. 

Ohio . . . This state would establish a 
comparative negligence doctrine by H. B. 
131. 

Oregon . . . A new law makes a parent 
or parents who have legal custody of a child 
who is 18 years old or younger liable to the 
extent of $100 for damages to real or per- 
sonal property which is caused by an inten- 
tional tort of the child. H. B. 300. Ap- 
proved April 29, 1959, 
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THE PROBLEM of the uninsured motorist has . : See DETACH AND 
beset the legal profession, the insurance in- oS 4 MAIL TODAY! 
dustry and the public. Several methods—such 3 

as the assigned risk plan, the unsatisfied judg- 

ment fund and financial responsibility laws— 

have been employed to rectify this perplexing 


situation. Each method has its good points orate 
and its shortcomings. In a future issue the . 
experience of Massachusetts with the compul- 


sory automobile insurance system will be dis- 
cussed in light of the findings made by a 
special commission established for this pur- 
pose. This commission found that compulsory 
rates may, in fact, be ‘‘overly fair’’ to the pub- 
lic; but at the same time, a compulsory system 
tends to give rise to a claims-conscious public. 
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In ADDITION to the above material, the court 
decisions which interpret insurance contract 
provisions and the ever-interesting tort and 
warranty situations will be sought, digested 
and correlated with the five main fields of 
insurance law—negligence; fire and casualty; 
life, health and accident; automobile; and 
product liability. 
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ESTATE PLANNING QUICK REFERENCE 
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CCH GUIDES TO 
SOUND ESTATE PLANNING 


‘ATE PLANNING QUICK REFERENCE OUTLINE— 
6th Edition, 1959 
William R. Spinney 


truly a compact, handy guide to the complex field of estate planning. 
revised, this all-new Edition reflects latest tax law to press time. It takes 
ration all pertinent provisions of the Internal Revenue Code. Easy to 
- to understand, it's written in layman's language with estate planning 
ut. One of this book's major aims is to ‘‘red flag’’ tax pitfalls and lessen 
of taxes on daily business activities and estates . . . and it does just 
id for your close attention, tco, is the all-important part life insurance 
erall estate plans. Some prime areas covered include: Analyzing the 
ating Tax Liabilities and Other Transfer Costs under Existing Titles and 
ing the Conservation of Estate Assets and Minimization of Taxes. Making 
en more effective is an ‘‘illustrative case’’ to show the practical application 
ples involved. Quick-reference tax tables facilitate computations. Topical 
ages, 6’’ x 9’, heavy paper covers. Price, $1.50 a copy. 


XERAL ESTATE AND GIFT TAXES EXPLAINED— 
Including Estate Planning, 1959 Edition 


al reference for day-to-day use, handy for desk or brief case, this easy- 
k reflects all 1958 amendments, rulings, estate and gift tax regulations 
2. It’s designed to give you extensive explanation on federal estate and 
Simplifies such questions as: how estates and transfers are subject to 
fe or gift taxes, valuation of estate assets and gifts, how to keep taxes at 
y effective estate planning. Includes valuable, timesaving rate tables plus 
s to lessen the possibility for error. Sample schedules indicate methods 
1g in various schedules which appear in official forms. Topical index; 288 
9’’, heavy paper covers. Price, $3 a copy. (Subscribers for CCH’s Current 
ooks receive and should order only for extra copies.) 


NEW FEDERAL ESTATE TAX REGULATIONS— 


90k that should be within easy reach of everyone concerned with estate 
isely arranged in this handy source is the full official text of the new 
te Tax Regulations. Designed to fit your requirements, this book provides 
1x information in a specialized area; gives needed tax facts to simplify 
of returns and facilitate program planning. Complete and practical, it 
value with everyday use; should be a ‘‘must’’ for all with estate tax prob- 
il index; 112 pages, 6’’ x 9”’, heavy paper covers. Price, $1.50 a copy. 


Yependable—aAll Commerce Clearing House Publications ° 


2se are the desk-helps top insurance law and tax men reach for when 
sound answer to a problem is needed. You, too, will find them inval- 
yr handling questions that pop up daily. To get your copies promptly, 
1and mail the handy fear-off Order Card. 
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